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I.  TESTAMENTARY DISPOSITION, WILL CONTESTS, AND RELATE D ISSUES 

In the Matter of the Estate of Castellano, 456 N.J. Super. 510 (App. Div. 2018), certif. 
denied, 2019 WL 1325861 (N.J. Mar. 21, 2019). 

While the facts of this case are complex, the issue was whether the only child (“the 
Child”) of an intestate decedent (“the decedent”) could be cut off from inheritance through an 
“equitable adoption” theory.  This assertion was based on the fact that the Child was born after 
his mother married a man other than the decedent, but it was undisputed that the decedent was 
the Child’s father. 

In 1977, the Child’s mother ended a two-year relationship with the decedent and married 
Gregory Allen Block, Sr.  She gave birth to the Child seven months later.  The Child was named 
after her husband – i.e., the Child’s name was Gregory Allen Bock, Jr. – and his birth certificate 
declared that Gregory, Sr. was his father.  The birth certificate so listed the father even though 
Gregory, Sr. knew he did not father the Child, and even though the decedent knew that he did 
father the Child. 

Gregory, Sr. and the mother divorced in 1983.  Gregory, Sr. remarried, and he and his 
second wife had two children.  He died in 1995. 

The mother never remarried, and she alone raised the Child.   

She did not reveal to the Child that the decedent was his natural parent until 2008, when 
the Child was 30 years old.  The Child “was stunned by this news; although resistant, he 
eventually commenced a casual relationship with [the decedent] that consisted of only occasional 
telephone calls and even fewer visits.  It is fair to assume… that a true or psychological parental 
relationship never came into being.”  Id. at 513.  

The decedent was murdered in 2016.  He was not survived by a spouse or other children.  
He also died without a will.   

A blood sample confirmed that the decedent had fathered the Child.   

When the decedent’s siblings sought letters of administration, the Child filed a caveat and 
litigation followed. 

The trial court entered summary judgment that declared the Child was the decedent’s sole 
descendant and alone entitled to inherit by the laws of intestacy.   

The decedent’s siblings appealed.  They argued that the trial judge should have permitted 
additional discovery, and failed to give sufficient weight to N.J.S.A. § 9:17-43(a)(1).  That statute 
provides that “[a] man is presumed to be the biological father of a child if . . . [h]e and the child’s 
biological mother are or have been married to each other and the child is born during the 
marriage . . . .”  Id.  

At the trial court and on appeal, the Child argued simply that, because the decedent died 
unmarried, and because both his parents predeceased him, the siblings could only inherit if the 
decedent died without children – but he did not.  N.J.S.A. § 3B:5-4(c).   
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The decedent’s siblings conceded that the Child was fathered by the decedent.  
Nevertheless, as to legal arguments, the siblings cited:  the statutory presumption of parentage 
arising because, at his birth, the Child’s mother was married to someone other than his natural 
father, pursuant to N.J.S.A. § 9:17-43(a); public policy favoring family preservation when the 
parents have not disavowed the husband’s paternity of the child; and equitable adoption 
principles. 

As to facts in support of their claims, the siblings relied on:  representations about the 
Child’s parentage in his mother’s divorce judgment; the naming of the Child after the mother’s 
husband; the birth certification listing the mother’s husband as the father; the holding out to the 
public by the mother and her first husband as the Child being their own; and an obituary 
referring to the Child as the son of the mother’s husband.     

The Appellate Division rejected the siblings’ arguments but did note the tension between 
the intestacy and parentage statutes: 

The siblings’ argument pits the statute that a child born of a mother 
in wedlock is presumed to also be the child of her husband, N.J.S.A. 
§ 9:17-43(a)(1), against the intestacy laws, which declare – without 
limitation or qualification – that a child inherits to the exclusion of 
the decedent’s siblings, N.J.S.A. § 3B:5-4(a).  To be sure, the 
parentage statute – born out of an unfortunate legal concept that 
viewed an illegitimate child as a nonperson, Trust Created Dec. 20, 
1961, 166 N.J. at 352 – creates “one of the strongest rebuttable 
presumptions known to the law,” ibid. (quoting 41 Am. Jur. 2d 
Illegitimate Children § 10 at 213 (1995)).  More than a century ago, 
the Court of Errors and Appeals explained that to overcome this 
presumption the evidence had to provide “no possible escape from 
[that] conclusion."  Wallace v. Wallace, 73 N.J. Eq. 403, 404 (E. & 
A. 1907); see also Trust Created Dec. 20, 1961, 166 N.J. at 352. 

Id. at 514.   

The Appellate Division explained that, even though the burden was high, it was 
undisputed, and confirmed by testing, that the decedent was the Child’s father.   

The appeals court also rejected the application of equitable adoption.  First, the facts 
presented in support of that argument were “the product of the conscious and deliberate steps 
taken by persons other than [the Child].  He didn’t choose his own name, he didn’t participate in 
the birth certificate’s creation, he wasn’t a party to the divorce action, and he likely had no input 
into a divorce judgment entered when he was six years old.”  Id. at 516.   

The appeals court explained that, “[a]lthough long recognized in general as an available 
remedy, equitable adoptions have only been found in far more compelling circumstances.”  Id. 
The court set aside other cases where equitable adoption was invoked, finding the evidence in 
this case lacked the gravitas found in the earlier cases.  Indeed, the court noted that no evidence 
had been presented that the mother’s husband ever agreed to adopt the Child; rather, he was 
aware that another man had fathered the child.   
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The Appellate Division continued:  

None of the authorities we have discussed -- nor any others of which 
we are aware -- support the use of ‘equitable adoption’ to destroy a 
child’s right to inherit.  Instead, the theory was designed to 
recognize and enforce inheritance rights that, in the theory’s 
absence, would be lost.  Even the parentage statute on which 
decedent’s siblings chiefly rely, was designed to ‘facilitate the flow 
of benefits from the father to the child,’ Trust Created Dec. 20, 
1961, 166 N.J. at 352, not the opposite. 

Id. at 519 (emphasis in original). 

In affirming summary judgment, the Appellate Division concluded: 

[The siblings’] arguments at best embody only the contention that 
because they had a fuller relationship with their brother than [the 
Child], they and not [the Child] should inherit.  The Legislature 
thought otherwise, allowing for no exception to the priorities of 
inheritance that favor [the Child].  Had the [D]ecedent intended to 
provide for his siblings over [the Child], he could have executed a 
will that so provided. 

Id.  

In the Matter of the Estate of Reese v. Speedway Investments, Inc., No. 16-2785, 2018 
WL 2120521 (D.N.J. May 8, 2018). 

A testator’s intention as expressed in his will controls how his property will be disposed.  
In a slip opinion, The magistrate judge denied plaintiff’s motion for summary judgment, finding 
that there were genuine issues of material fact as to the testator’s probable intent of his will.  

In 2010, the defendant executed a $480,000 loan in favor of the decedent that was 
payable with interest over a 10-year period.  The loan was a refinance of the debt the son 
previously owed to his father.  The loan terms indicated that on default, the entire unpaid interest 
and principal would become immediately due and defendants would be liable for costs and 
reasonable attorney fees. 

After the testator died in June 2015, his last will and testament was probated in August 
2015.  The plaintiff was the executor and brought action after the defendant, the decedent’s son, 
defaulted on a loan refinance due to the estate.  The unpaid balance totaled over $200,000 and 
included interest, late fees, costs of suit, and attorney fees.  

The defendant did not deny that he did not pay the debt.  Instead, the defendant argued 
that any obligation to pay the debt was relieved based on the language in the will and that a 2005 
receipt also expressed the testator’s intent for loan forgiveness. 

The plaintiff argued that the 2005 receipt could not possibly constitute forgiveness of 
debt because the defendants could not satisfy the elements for an inter vivos gift.  Additionally, 
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the plaintiff argued that the terms of the will, on its face, were unambiguous and did not 
expressly relieve the defendant of his obligation to repay the debt. 

The will provided that five of his seven children were to share his estate equally.  The 
will also included a provision which stated, “I have made no provision in my will to my 
daughter, Tracy Reese Wibble, or my son, Patrick Reese, as I have taken care of them 
sufficiently during my lifetime.”  The decedent had given Tracy a renovated house and money 
during his lifetime and had provided the loan to the defendant.  The other writing, the 2005 
receipt, was a notation signed by both the decedent and the defendant that stated, “[I]n the event 
of my death, any and all debts owed to me by my son Patrick Reese will be forgiven.  This is for 
his years of service to me as an employee for over 26 years.”   

Both writings were at the center of the dispute over whether the defendant was required 
to pay the balance of the loan to his father after his father’s death.  Despite the fact that the 
magistrate judge found that the defendant failed to establish the 2005 receipt as an inter vivos 
gift, the court found that there was some ambiguity as to the probable intent of the testator’s will, 
and so plaintiff’s summary judgment motion was denied. 

The court first determined that even though the defendant proved the donative intent and 
delivery prongs of the inter vivos gift elements, the defendant could not prove that the decedent 
relinquished ownership and dominion over the gift.  The fact that defendant provided several 
supporting affidavits confirming the decedent’s intent to forgive the debts of his son and the 
language and signatures on the 2005 notation indicated donative intent to forgive the loan upon 
his death.  As to the delivery element, the court rejected the plaintiff’s argument that actual 
delivery of the gift is required.  The court stated that, where delivery is impractical, symbolic 
delivery is sufficient, such as decedent’s signing of the 2005 receipt. 

The judge also found that because the decedent had received loan payments and interest 
during his lifetime, the decedent did not intend for the loan to be an inter vivos gift.  The court 
cited the controlling case on relinquishment of ownership and dominion, Lebitz-Freeman v. 
Lebitz, 353 N.J. Super. 432, 434 (App. Div.), certif. granted, 175 N.J. 78 (2002), appeal 
dismissed, 179 N.J. 262 (2003).  In that case, the court found that although the decedent created a 
joint brokerage account for himself and his daughter and expressed intent to take care of her 
upon his death, the decedent had been collecting the proceeds from the account, receiving 
income from the securities deposited, and paying taxes on the income.  Thus, the decedent was 
enjoying the account while he was still alive.  The magistrate judge analogized that here, the 
2005 notation only expressed forgiveness of the loan upon the decedent’s death, which meant 
that loan forgiveness was not an inter vivos gift. 

The court ultimately declined to enter summary judgment for the plaintiff because there 
was a genuine issue of material fact as to the decedent’s intent under the will.  Over the 
plaintiff’s argument that the will was unambiguous and should be carried out in accordance with 
its terms, the court agreed with the defendant that the probable intent doctrine was applicable. 

The judge noted New Jersey’s liberal attitude toward will modification and reformation, 
stating that the court can ascertain and effectuate a probable intent even if it means that deletions, 
substitutions, contradictions, and insertions will be made to the will.  Moreover, the court is not 
limited to the four corners of the will but may review extrinsic evidence in effectuating the 
testator’s probable intent.  The language in the will itself demonstrated the decedent’s intent to 
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treat his children equally and “offset lifetime gifts.”  Id. at *8.  The will exclusions of the 
defendant and Tracy showed that the decedent did not intend for the defendant to receive nothing 
on his death, but that his gift was loan forgiveness.  The defendant also provided extrinsic 
evidence that the decedent desired to forgive the son’s loan upon his death.  For example, the 
2005 receipt and the affidavits stating decedent’s intent to forgive the loan were separate writings 
that bespoke of the decedent’s intent. 

The plaintiff also unsuccessfully argued that neither writing -- the 2005 notation nor the 
will -- constituted loan forgiveness because both predated the loan and so the decedent could not 
possibly have had it in mind when he made those writings.  The defendant highlighted that the 
loan was a refinance of a preexisting loan, as well as the language in the 2005 notation forgiving 
“any and all debts” the son owed.  

The court noted the difficulty in analyzing state of mind issues but nonetheless held that 
summary judgment was precluded because the facts were not so one-sided as to require a ruling 
in the plaintiff’s favor. 

In the Matter of the Estate of Connolly, No. A-3855-17T1, 2019 WL 1578804 (N.J. 
Super. Ct. App. Div. Apr. 12, 2019).   

This case involves a purported will drafted by an attorney who never met the decedent.  
The attorney drafted the will based on a telephone conversation he had with the decedent, who 
was then ninety (90) years old and in fragile health.  The decedent died the day after that 
telephone conversation.  Id. at *1-2.   

The Appellate Division affirmed the trial court’s finding that the decedent never reviewed 
the completed draft will nor even saw it; she did not give her final approval of the document.  Id. 
at *3.  Accordingly, the appeals court agreed with the trial court that In re Probate of Will and 
Codicil of Macool, 416 N.J. Super. 298 (App. Div. 2010), was directly on point and barred the 
claim for probate.  Id.   

Furthermore, the Appellate Division found there was no abuse of discretion in the trial 
court’s decision to deny the counsel fee application, “in light of the obvious legal and factual 
weakness of their case”.  Id. at *4.  The Court relied on R. 4:42-9(a)(3) and In re Reisdorf, 80 
N.J. 319, 326 (1979), where the New Jersey Supreme Court opined that counsel fees will 
ordinarily be awarded to both sides in a will contest “[e]xcept in a weak and meretricious case.”  
Id.  

In the Matter of the Estate of Dorothy Dreher, No. A-4800-17T3, 2019 WL 1512720 
(N.J. Super. Ct. App. Div. April 8, 2019). 

Dorothy Dreher had two children, David and Rebecca.  David was the executor.  Rebecca 
filed a verified complaint to vacate the probate judgment on grounds of undue influence and lack 
of capacity.  After four days of trial the parties reached a settlement which they placed on the 
record.  The settlement provided that the net estate would be split equally by the parties and that 
Rebecca would receive an immediate $100,000.00 advance distribution.   

David’s attorney sent a refunding bond and release to Rebecca’s attorney.  Rebecca’s 
attorney returned an executed refunding bond and release, but the form had been altered to 
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remove the language requiring Rebecca to refund any part of her distribution.  David’s attorney 
advised that the estate would not make the distribution without an appropriate refunding bond. 

Rebecca moved to enforce litigant’s rights.  She argued that since the settlement 
agreement provided that she would receive a $100,000.00 advance distribution but did not 
specifically state that she would be obligated to provide a refunding bond, she should not be 
required to do so. 

The trial judge denied Rebecca’s motion, stating:  

Plaintiff requests an order enforcing the terms of the settlement 
because the settlement agreement did not include the terms 
encompassed in a release and refunding bond.  Despite plaintiff’s 
assertion that the settlement “was for real money”, it appears that 
the parties agreed that each sibling would receive 50% of the 
decedent’s net estate.  The $100,000 requested by plaintiff is not a 
cash gift, but rather is an early distribution made of her 50% share 
of decedent’s estate.  Due to the nature of distributions, as opposed 
to cash settlement payments, the refunding bond requirement of 
N.J.S.A. 3B:23-24, et seq., applies. 

Id. at *2.  

The trial court continued: 

In short, there is nothing the court can enforce as it is plaintiff’s own 
actions preventing the early distribution from the estate.  The 
$100,000 payment was framed as a distribution when the parties 
placed the settlement on the record  . . . essentially, plaintiff is asking 
the court to order an estate distribution as if it were a cash payment.  
This is unsupported by the statutory law and the settlement 
agreement on the record. 

Id.  

The Appellate Division affirmed, agreeing that N.J.S.A. 3B:23-24 requires the personal 
representative of an estate to obtain a refunding bond prior to distribution. 

In the Matter of the Estate of Rosenthal, No. P-461-18 (N.J. Super. Ct. Ch. Div. Mar. 
6, 2019).   

The decedent died intestate, with no spouse or children.  After a genealogical search for 
the decedent's family members, the investigator concluded that the only locatable surviving 
relatives of the decedent were second cousins and second cousins once removed on decedent's 
maternal side.  

The administrators of the estate sought to compel distribution of the estate assets to those 
relatives.   
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The State of New Jersey argued that the assets should be delivered to the unclaimed 
property administrator, arguing that the individuals identified were not "heirs" under the 
appropriate statutes.  Id. at *3.    

The trial court agreed with the State of New Jersey.  The court concluded that, under New 
Jersey intestacy law, the relatives at issue were beyond the required degree of consanguinity – 
i.e., intestate distribution was not permitted beyond the third parentela, which included 
grandparents and those grandparents' descendants. The court ruled that the individuals identified 
were ineligible for distribution from the estate because they were all second cousins and second 
cousins once removed, descendants of the decedent's great-grandparents.  Id. at *6-7.  

In the Matter of the Estate of Eleanor Welsh, No. A-4994-16T1, 2019 WL 969413 
(N.J. Super. Ct. App. Div. Feb. 27, 2019). 

Eleanor Welsh died testate on April 30, 2011.  Eleanor had three children, two of whom, 
Eileen and Maureen, survived her and served as co-executors.  Eleanor’s third child, Joseph, Jr., 
predeceased Eleanor.  Joseph’s share passed to his three children (“grandchildren”).   

The will essentially devised one-third of Eleanor’s estate to each of her two children and 
one-ninth to each of her three grandchildren.  Finally, the will stated that any beneficiary who 
contested the will would forfeit his or her bequest.  

The co-executors sent the grandchildren refunding bonds supported by documentation 
which essentially provided an informal accounting.  The grandchildren were dissatisfied with 
this information and filed a verified complaint seeking a formal account. The co-executors filed a 
counterclaim seeking to enforce the no contest clause in the will.   

The trial court denied the relief requested by the grandchildren.  The court concluded that 
the children had already provided ample information regarding Vanguard funds and the estate’s 
expenses.  There was no evidence of misuse of any funds and the documents submitted to the 
court showed that the estate’s accounting was accurate and comported with the terms of 
Eleanor’s will.  The trial court declined to address the counterclaim. 

Ten months later, the co-executors filed a verified complaint requesting approval of a 
final accounting.  The pleading was supported by the documentation previously provided to the 
grandchildren as an informal account.  The same judge who had denied the grandchildren’s 
request to compel the co-executors to account signed the co-executors’ order to show cause.  In 
their responsive pleading, the grandchildren accused the co-executors of withholding account 
information and comingling estate assets.  However, the grandchildren did not object to 
proceeding in a summary manner and they did not request a plenary hearing.   

The grandchildren, for the first time, also sought to challenge Eleanor’s will on the basis 
of undue influence.   

The trial court approved the estate’s accounting and rejected the undue influence claim.  
The trial court concluded that the co-executors had provided a thorough final accounting and 
noted that the Burlington County Surrogate’s Court audited the accounting and found it to be 
acceptable.   
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Appellants argued that the probate judge erred in deciding the matter without a plenary 
hearing.  The grandchildren also claimed that the judge erred in rejecting their undue influence 
claim.   

The Appellate Division first discussed the standard of review, noting that on appeal from 
a summary proceeding, a trial judge’s factual findings will be upheld as long as they are 
supported by adequate, substantial and credible evidence in the record.  Rova Farms Resort v. 
Inv’rs Ins. Co., 65 N.J. 474 (1974).  The court continued “We will not disturb a trial court’s 
decision to deny a plenary hearing unless there is a clear abuse of discretion.”   

The Appellate Division found that no hearing was required, noting that R. 4:83 provides, 
“If no objection is made by any party, or the affidavits show palpably that there is no genuine 
issue as to any material fact, the court may try the action on the pleadings and affidavits, and 
render final judgment thereon.”  R. 4:83-1; R. 4:67-5.   

The Appellate Division continued, “Appellants’ argument that a hearing was required is 
based on a mistaken belief that opposition to a summary complaint automatically creates an issue 
of fact, requiring a hearing.  A judge is permitted to try the action on the pleadings and 
supporting documents, provided the judge determines there are no genuinely disputed issues of 
material fact.  R. 4:67-5.”  The court cited Shaw v. Shaw, 138 N.J. Super. 436, 440 (App. Div. 
1976), wherein it was noted, “It is only where the affidavits show that there is a genuine issue as 
to a material fact, and that the trial judge determines that a plenary hearing would be helpful in 
deciding such factual issues, that a plenary hearing is required.”   

The Appellate Division also found that the grandchildren submitted no evidence to 
support their claims and concluded, “The documentation submitted to the probate court by the 
co-executors provided ample credible evidence upon which the judge could decide the matter 
without a plenary hearing.”   

The Appellate Division also noted that the trial court’s approval of the accounting was 
based upon credible evidence, including the audit performed by the Burlington County 
Surrogate. 

The Appellate Division ruled that the grandchildren’s undue influence claim was out of 
time.  R. 4:85-1.  Finally, neither the trial court nor the Appellate Division addressed the no 
contest clause in the will.  

In the Matter of the Estate of Kaczmarek, No. A-1356-17T3, 2018 WL 6186536 (N.J. 
Super. Ct. App. Div. Nov. 28, 2018), certif. denied, 2019 WL 1325918 (N.J. Mar. 21, 
2019).  

Defendant appealed summary judgment admitting the last will of decedent Theodore A. 
Kaczmarek (“the decedent”) to probate.  The trial court also directed the issuance of letters 
testamentary to the plaintiffs, as co-executrices, and dismissed the defendant’s caveat and 
counterclaim.   

The defendant was the decedent’s niece by marriage.  After the defendant’s aunt died, the 
decedent executed a will in 2009 leaving his entire estate to the defendant, and he executed a 
revocable living trust designating the defendant as the sole trustee.  Both documents were drafted 
by a lawyer procured for the decedent by the defendant.  Thereafter, the decedent retained a new 
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lawyer to draft a new will for him.  The decedent’s latest will of 2014 (“2014 will”) omitted the 
defendant entirely.  The court relied on the scrivener’s deposition testimony that he drew four 
wills for the decedent, and he recalled the decedent’s competence never changed during the time 
that he knew him.  As to the execution of the 2014 will, the scrivener testified that he noticed no 
decline in the decedent’s mental capacity, describing him as “still … sharp.”  The court found 
nothing to contradict the attorney’s opinion that the decedent possessed testamentary capacity.  
The Appellate Division affirmed.   

The defendant also alleged that the plaintiffs abused their position by helping the 
decedent with his bills as well as grocery shopping and driving him to appointments.  In that 
regard, the defendant presented an expert report by a psychiatrist, who opined the decedent’s 
medical records showed a history of dementia that affected his decision-making capacity.  
Plaintiffs’ moved to strike the report as a net opinion.  The trial court granted the plaintiffs’ 
motion, finding the expert failed to identify the specific facts in the record on which he based his 
opinions, which rendered the report unreliable and inadmissible.  

Cohen v. Perelman, Nos. A-3275-14T4 and A-3286-14T4, 2018 WL 6034978 (N.J. 
Super. Ct. App. Div. Nov. 19, 2018), certif. denied, 2019 WL 1325321 (N.J. Mar. 21, 
2019) and certif. denied, 2019 WL 1325917 (N.J. Mar. 21, 2019). 

This decision is the latest in a series involving the same family dispute.  This ruling 
involved an appeal of the trial court’s finding that the decedent’s July 2009 will was valid and 
enforceable.  The appeals court also affirmed the lower court’s dismissal of the granddaughter’s 
complaint alleging all of the decedent’s wills after 2004 were the result of undue influence.  The 
Appellate Division further confirmed an award of legal fees and costs to the granddaughter in the 
amount of $10,578,101.  

As to the undue influence claim, the trial court determined there was ample evidence in 
the record to show that the decedent was not unduly influenced at the time of execution of the 
July 2009 will.  Moreover, the court found the decedent was functionally competent at the time 
he executed the 2009 will and the granddaughter failed to prove that he made an enforceable 
promise to divide his estate equally among his children.  Although the trial court found a 
confidential relationship existed between the decedent and his son, the son rebutted the 
presumption of undue influence by clearly and convincingly showing the decedent wanted to 
pass the family business to him and the 2009 will fulfilled that objective.  Additionally, the 
decedent’s response to prior litigation was a factor in his decision to change his will.   

The Appellate Division also rejected the son’s argument that legal fees ought not to be 
reimbursed because those sums would go to the granddaughter’s father, who was not a party to 
the litigation.  The court stated, “there was a reasonable basis for this litigation and awarding fees 
to contestants whose good faith litigation is funded by third parties does not encourage 
interlopers to disturb the orderly administration of estates,” rather it “simply enables those who 
have colorable claims to litigate in good faith.”  Id. at *56.  The court relied on R. 4:42-9(a)(3), 
which entitles a party to receive an allowance for fees and costs regardless of whether they 
prevail. 



10 

In the Matter of the Estate of Jones, No. A-2557-16T2, 2018 WL 4471686 (N.J. Super. 
Ct. App. Div. Sept. 19, 2018). 

The Appellate Division addressed the difference between joint accounts and convenience 
accounts, and the standard for undue influence claims in the context of joint accounts.   

Erna M. Jones (“the decedent”) was married to Walter R. Jones, Sr.  They had three 
children:  David, Barbara, and Walter.  Mr. Jones died in 1998, and at the time of his death, he 
and the decedent had, among other things, an investment brokerage account with Olde Discount 
Corporation (“ODS”), which consisted of money market funds, stocks, corporate bonds, mutual 
funds, and a unit investment trust.   

ODS had certain regulations regarding its investment accounts, including a regulation 
which required that when a joint owner of an account dies, the account must be closed and the 
proceeds transferred to the owner’s estate or to a new account in the name of the surviving party.  
After Mr. Jones died, the decedent arranged to meet with the investment representative at ODS 
to comply with the regulation.  The decedent’s daughter, Barbara, accompanied her mother to the 
meeting.  At the meeting, the decedent and Barbara completed an account application, which 
identified the decedent as the “applicant” and Barbara as a “second party.”  They also checked 
the box for an account with “joint tenants with rights of survivorship.”  The account was 
approved in 1998.  

The decedent died in 2015, and shortly thereafter, her son David filed a complaint 
seeking a determination under the New Jersey Multi-Party Deposit Account Act (“MPDAA”) 
that the decedent’s account was not held with Barbara as joint tenants with a right of 
survivorship.  David contended that the account was merely a convenience account and that all 
monies therein were part of the decedent’s estate and should be distributed to her children 
equally, pursuant to the terms of her will.  Moreover, David alleged that Barbara unduly 
influenced the decedent into naming her as a joint owner on the account. 

After trial, the trial court found that Barbara did not exercise undue influence upon the 
decedent when she opened the account.  The court further found the decedent did not intend to 
establish a convenience account; rather, Barbara was a joint owner of the account with a right of 
survivorship, and she was entitled to all of the funds in the account upon the decedent’s death. 

David appealed and alleged that Barbara was required to establish by clear and 
convincing evidence not only that the decedent created an account free of undue influence, but 
also that the decedent intended to make an inter vivos gift. 

The Appellate Division affirmed.  First, the appeals court found the account was a joint 
account -- not a convenience account.  The court relied on the MPDAA, which provides in 
pertinent part that “[s]ums remaining on deposit at the death of a party to a joint account belong 
to the surviving party or parties as against the estate of the decedent unless there is clear and 
convincing evidence of a different intention at the time the account is created.”  Id. at *11 
(quoting N.J.S.A. § 17:16I-5(a)).  By contrast, when a depositor creates a joint account as a 
convenience, the monies in the account do not pass to the other named party upon the depositor’s 
death.   

The court noted that the parties agreed that the account was a “joint account” as defined 
in the statute.  Additionally, the trial court found that Barbara testified credibly about the 
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circumstances under which the account was opened and her testimony was corroborated by the 
investment representative’s testimony and the documentary evidence presented at trial.  
Furthermore, the trial court noted there was no evidence to corroborate David’s assertion that the 
decedent once told him that she added Barbara as an owner of the account “for convenience.”   

Second, the appeals court found that the trial judge applied the correct standard to the 
claim of undue influence:  once a confidential relationship is established, a presumption of undue 
influence arises, which the survivor must rebut by clear and convincing evidence.  Id. at *13 
(citing Pascale v. Pascale, 113 N.J. 20, 30-32 (App. Div. 1988)).  The trial court found a 
confidential relationship existed between the decedent and Barbara, but Barbara did not exercise 
undue influence over the decedent at the time the account was opened.  For instance:  the 
decedent made her own financial decisions; in 1998 the decedent was active and independent; 
and decedent wrote her own checks and handled the household expenses.  Accordingly, the court 
found that Barbara had presented clear and convincing evidence to rebut the presumption that 
she exercised undue influence over the decedent with regard to the account. 

Finally, on appeal David argued that Barbara was required to show that the decedent 
intended to make an inter vivos transfer of the account.  The trial court found that the decedent 
did not intend to make an inter vivos transfer because the record clearly established that she 
retained her full interest in the account during her lifetime.  The Appellate Division opined that 
the trial court’s finding that the decedent did not intend to make an inter vivos transfer did not 
preclude the lower court from deciding that the decedent intended for Barbara to be a joint owner 
of the account, with a right of survivorship.      

In the Matter of the Estate of John F. Piazza, Deceased, No. A-2853-16T2, 2018 WL 
4354298 (N.J. Super. Ct. App. Div. Sept. 13, 2018). 

Collateral estoppel and related concepts were deemed to bar the probate of a codicil. 

John F. Piazza (“the decedent”) and his wife, Elly Piazza, had three children:  Barbara, 
John H., and Debra.  In February 1992, the decedent and his wife prepared joint and reciprocal 
wills.   

Barbara claimed that in 2007, the decedent executed a codicil to his 1992 will, providing 
that if his wife predeceased him, his residuary estate was to be divided between two of his 
children, Barbara and John H.  Barbara also cited a 2007 letter by which the decedent and his 
wife explained to Debra their reason for disinheriting her.   

Elly Piazza passed away in 2008.  The decedent passed away in 2012. 

Two and one half years after the decedent’s death, in May 2015, Barbara probated the 
decedent’s estate and was appointed executrix.  She presented the decedent’s 1992 will, without 
the codicil, even though she had a copy of the codicil.  In her application for probate, Barbara 
listed the decedent’s next of kin as herself and John H., but not Debra.      

In August 2015, an action was brought in the Chancery Division on behalf of Debra (who 
had been deemed incapacitated), against Barbara and John H., seeking to partition real estate in 
Hopatcong, New Jersey, in which the decedent had an interest, and for an accounting of all of the 
decedent’s property and assets.    
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The trial court granted judgment to Debra.  It found that Barbara was not truthful in her 
probate petition by not identifying Debra as next of kin, and that when she probated the 1992 
will, Barbara had the 2007 codicil but did not submit it for probate.  The court issued an order of 
final judgment on September 2, 2016.  Among other rulings, the court required the sale of the 
Hopatcong property and the equal division of the proceeds among the three children based on the 
1992 will.  Barbara did not appeal. 

On September 30, 2016, Barbara filed an order to show cause and verified complaint in 
the Probate Part, seeking to amend probate of the decedent’s estate to include the 2007 codicil.  
She sought relief under Rule 4:50-1(a), (b), and (f) from the September 2, 2016, judgment, 
alleging that she did not have the codicil or letter when she probated the will.  She claimed she 
discovered them prior to the trial but that the trial court would not allow the codicil into 
evidence.  Debra opposed the application. 

On the return date, the court denied the order to show cause, and Barbara appealed.   

The Appellate Division first determined that Barbara’s attempt to probate the codicil was 
time-barred: 

Under Rule 4:85-1, Barbara had six months to challenge probate of 
the will.  Her letters testamentary were issued May 22, 2015, giving 
her six months from then.  She did not ask to probate the codicil 
within that timeframe.  We agree that it was too late to rely on the 
2007 codicil, particularly when she probated the 1992 will and 
omitted reference to her sister. 

Id. at *3.  

The Appellate Division also affirmed based on collateral estoppel: 

The codicil was the same in both proceedings.  Barbara litigated the 
codicil issue in the prior proceeding because she wanted to preclude 
Debra from having an interest in the Hopatcong property by 
introducing the codicil in that case.  Rejection of the codicil was 
essential to the September 2, 2016 judgment because if the 
document were accepted as a codicil, Debra would not inherit under 
the will.  Barbara was a party in both proceedings. 

Applying the doctrine here avoids repetitious litigation.  Barbara had 
an adequate opportunity to address the codicil in the first action. 

Id.  

The appeals court likewise agreed that R. 4:50-1 provided no basis for relief.  No newly 
discovered evidence existed, and Barbara had not appealed the September 2, 2016, judgment.   
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In the Matter of the Estate of Edward Wlodarczyk, No. A-0258-16T4, 2018 WL 
3431779 (N.J. Super. Ct. App. Div. Jul. 17, 2018). 

Plaintiff Anna Wlodarczyk (“Anna”) appealed from an order granting a motion by Trinity 
Evangelical Lutheran Church (“Trinity Church”) for involuntary dismissal at the close of Anna’s 
case.  The Attorney General of New Jersey, in its parens patriae capacity, joined in the motion.  
Anna also appealed from an order granting her counsel fees, arguing the amount awarded was 
less than the amount sought.  

Anna’s son was the testator, Edward Wlodarczyk.  He executed a pour-over will and 
revocable living trust.  He was unmarried and childless when he executed the will and trust.  
Anna was his mother and sole heir.  Pursuant to the terms of the will, the testator divided his $2.1 
million estate between Anna and Trinity Church in equal shares.  As a pour-over will, the testator 
devised his entire estate to the trust.  According to the trust agreement, he designated himself as 
the sole trustee until his death, and then the trust income and principal would be divided equally 
between his mother and Trinity Church. 

Edward died on November 21, 2012, and his will was admitted to probate.  Anna filed a 
verified complaint challenging the validity of the will and trust.  She alleged the will and trust 
were the product of a consumer fraud scheme and did not evince her son’s intent to provide for 
her.  An attorney had prepared the will and trust pursuant to a referral from an estate planning 
coordinator.  The coordinator met with the testator and relayed information to the attorney.  The 
attorney spoke with the testator on the telephone, prepared the documents and forwarded them to 
the coordinator for delivery to the testator.  

The trial court found that the attorney’s use of a template to prepare the documents was 
not fatal, reasoning that “[l]awyers do it all the time, and they trade documents and update them 
[.]”  Id. at *7.  Nor did the trial court find any issue with the amount of time the attorney spent 
with the testator during telephone conference.  The court found no indication the coordinator did 
anything wrong by performing the intake and referral.  Additionally, the trial court recognized 
that undue influence was not an issue because the contact between the coordinator and testator 
was so limited.   

Ultimately, the trial court found the process of executing the testamentary documents was 
streamlined and not characterized by a typical in-person meeting at a lawyer’s office; 
nevertheless there was no evidence to invalidate the will or trust.  The trial court granted the 
motion for involuntary dismissal at the close of Anna’s case, but  also granted Anna’s motion for 
counsel fees, finding she had reasonable cause to challenge the will.     

The Appellate Division affirmed.  Its independent review of the record led to the same 
conclusion as the trial judge:  there was no evidence of fraudulent conduct in the procuring of the 
testator’s will and trust.  Rather, the testator’s intention was clearly expressed in the testamentary 
documents and there was no showing that the attorney or coordinator were affiliated with Trinity 
Church, which could implicate a conflict of interest.    

The Appellate Division parted with the trial court’s award of counsel fees.  Pursuant to R. 
4:42-9(a)(3), a trial court may grant attorney’s fees in probate actions.  Initially, although Anna 
did not succeed in challenging the will and trust, the court properly found she was entitled to a 
fee award.  Anna had reasonable cause for contesting the validity of the will, pursuant to R. 4:42-
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9(a)(3), because she claimed the testator was the victim of a scam or fraud.  However, the trial 
court did not conduct the proper analysis; the trial court should have considered the “prevailing 
market rate in the community and ensured the rate is ‘fair, realistic, and accurate, or should make 
appropriate adjustments.’”  Id. at *16 (quoting Rendine v. Pantzer, 141 N.J. 292, 337 (1995)). 

The trial court awarded a blanket fee of $10,000, but did not determine the lodestar rate 
nor the reasonable amount of hours spent under the circumstances.  Thus, the appeals court noted 
the lower court only considered two of the eight factors under Rules of Professional Conduct 
1.5(a)(1) and (4).  Accordingly, the Appellate Division vacated the order awarding counsel fees 
and remanded the issue to the trial court.     

In the Matter of the Estate of Edward J. Valentine, Sr., No. A-4434-16T3, 2018 WL 
3131149 (N.J. Super. Ct. App. Div. Jun. 27, 2018). 

This appeal concerned the executor’s application to sell the house of Edward J. 
Valentine, Sr. (“the decedent”).  The decedent’s last will divided his estate among his five 
children.  The focus was his daughter, Eileen.  He allowed her to live in the family home until it 
was sold, so long as she remained current on payments for the home.  Eileen failed to pay 
property taxes and subsequently vacated the home without submitting a key to the executor 
despite repeated requests.    

As a result, the executor sought relief so that he could sell the family home.  Eileen filed 
a counterclaim and answer which stated that she disclosed her intent to purchase the home to the 
executor shortly following her father’s death.  She also claimed that the executor misinterpreted 
the will.  Specifically, she contended that the “total net estate” encompasses both probate and 
non-probate assets, which would allow her to purchase the home.   

The trial court granted the executor’s relief, reasoning that there were no genuine issues 
of material fact prohibiting final judgment.  The Appellate Division affirmed substantially for the 
reasons set forth in the trial court’s opinion. 

In the Matter of the Estate of Jerry Anthony Siracusa, III , No. A-4966-16T4, 2018 WL 
3131152 (N.J. Super. Ct. App. Div. Jun. 27, 2018). 

This appeal concerned the appointment of a personal representative for the estate of Jerry 
Anthony Siracusa, III, who died intestate. The decedent’s father applied to be appointed as the 
personal representative of the estate.  The birth mother and legal guardian of the decedent’s two 
children also sought that appointment but was denied; the father was appointed.  The trial judge 
reasoned that the birth mother would derive no benefits from the estate.   

The birth mother appealed.  She argued that she was not notified of the father’s 
application or his appointment as the personal representative of the decedent’s estate.  She also 
argued her sons – the decedent’s heirs – would be the estate beneficiaries.   

The appellate court reversed and remanded, reasoning that birth mother’s rights had been 
disregarded. 
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In the Matter of the Will of Bradway, No. A-4535-16T3, 2018 WL 3097060 (N.J. 
Super. Ct. App. Div. June 25, 2018). 

E. Warren Bradway (“the decedent”) was in a long-term relationship with his life partner, 
Marc Coleman.  They filed documents in Philadelphia to recognize their relationship as life 
partners.   

In 2001, Bradway executed a traditional will, naming Coleman as his primary beneficiary 
and executor. 

Bradway and Coleman ended their relationship in 2004 and thereafter had limited 
contact.  Bradway then began a relationship with Baylock.   

In 2006, the same day that Coleman officially terminated his life partnership with 
Bradway, Bradway drafted a one-page handwritten codicil to his 2001 will, naming Baylock as 
his primary beneficiary and executor.  Bradway used his own blood as ink.   

Although Bradway and Coleman had limited contact after their separation, they did have 
a dispute as to a bed and breakfast they operated, as a result of which a court ruled that Coleman 
had agreed to pay $95,500 to Bradway for his share of the business.  In the codicil, Bradway 
provided that this debt “be in one-half measure forgiven.” 

In April 2016 Bradway died unexpectedly.  Bradway’s estate filed an action to admit 
Bradway’s 2001 will and codicil to probate.  Coleman contested the validity of the codicil.  At 
trial, after Coleman’s experts testified, but before he finished presenting evidence, the estate 
moved for a directed verdict.  Coleman opposed the motion, arguing that he had additional 
witnesses who would testify that at the time of Bradway’s death there was no signature on the 
codicil.  He also argued that the estate had not met the burden of clear and convincing evidence 
under N.J.S.A. § 3B:3-3.   

The trial court granted the estate’s motion.  It relied on N.J.S.A. § 3B:3-3, reasoning that, 
even absent a signature, there was sufficient evidence of Bradway’s intent to alter the 2001 will. 

The Appellate Division affirmed.  It found that, because documents under N.J.S.A. § 
3B:3-3 need not be signed, the trial court did not abuse its discretion by excluding Coleman’s 
additional witnesses, since his remaining evidence would only serve as support for what the trial 
court had already accepted -- that Bradway’s signature was not on the codicil at the time of his 
death.  

In affirming that the codicil met the requirements of N.J.S.A. § 3B:3-3, the Appellate 
Division further noted that the experts agreed that the body of the codicil was in Bradway’s 
handwriting.  Coleman even conceded on appeal that the body of the codicil was written by 
Bradway.  Moreover, the document referred to itself as a “codicil” and otherwise used language 
showing the intent to be treated as a change to the 2001 will.  The codicil contained other 
language that clearly and convincingly established that Bradway intended to alter his 2001 will.  
Finally, the use of Bradway’s own blood in preparing the codicil was further evidence of his 
intent.    
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In the Matter of the Estate of Alicia A. Heffley, No. A-1025-16T3, 2018 WL 2406320 
(N.J. Super. Ct. App. Div. May 29, 2018). 

This decision affirmed a trial court’s ruling that a handwritten document would not be 
admitted to probate as a holographic will or a writing intended as a will, because the document 
lacked testamentary intent.  

Alicia A. Heffley died in 2016.  She was predeceased by her husband.  They had no 
children, and indeed Heffley had no known relatives. 

The application to admit the document to probate was opposed by the New Jersey 
Attorney General’s Office, on behalf of the Unclaimed Property Administration.  

Heffley shared a close relationship with her neighbors, including David and LaNeta 
Clark.  The Clarks sought to admit the writing to probate; Heffley had signed the document 
“A.J.” – how she referred to herself – and handed the document to LaNeta, with a check for 
$100, shortly after a birthday party for the Clarks’ adult daughter.  The document bore a date of 
November 21. 

At trial the testimony established that Heffley was intelligent and competent to execute 
the writing.  The evidence also established that she prepared it.   

The writing consisted of five handwritten pages.  It was addressed to the Clarks “and all 
who has helped A.J. out.”  The trial judge noted that the writing repeatedly offered words of 
encouragement and thanks to the Clarks.  It also “detailed Heffley’s angst over the cost of living 
in New Jersey, her love of waterfowl and her desire to move to either an assisted living facility 
or nursing home in Reno, Nevada.” 

The document also reflected Heffley selling her home and moving into a condominium: 

Considering my place was just appraised at $60,000 I’ll need to go 
somewhere much cheaper.  Not moving immediately, but maybe 
[i]n the next two years or so. . . . I’d like it very much if I could leave 
my home, crappy car [and] personal effects to you except for a few 
I have promised out.  And, of course I wish - like if sudenly [sic] I 
died or something without the will that you folks could have my 
house even.  But, as I said, I need to get $60,000 cash for it, in order 
to pay for my new place. 

The writing concluded with “[c]heers for now” and “TTYL” (talk to you later). 

The trial court concluded that the writing lacked the necessary testamentary intent to be 
considered Heffley’s last will:  the document did not reflect that type of intent and was simply a 
letter.   

The Appellate Division affirmed and agreed with the trial court’s conclusion about the 
lack of testamentary intent – i.e., that the proponents failed to establish by clear and convincing 
evidence that the writing reflected Heffley’s intention to create a will: 
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Whether the proffered writing is a holographic will, formal will, or 
writing intended as a will, and as the trial judge correctly noted, the 
document must reflect an intention to create a will.  “[T]estamentary 
intent has always been a prerequisite to admission of an instrument 
to probate.”  In re Will of Smith, 108 N.J. 257, 262 (1987).  
Testamentary intent exists where a decedent intends for a document 
to be a will.  Simonelli v. Chiarolanza, 355 N.J. Super. 380, 385 
(App. Div. 2002).  As stated by Justice Pollock in Smith, “nothing 
suggests that the Legislature intended to eliminate testamentary 
intent either for a holographic or for a more formally executed will.  
To the contrary, the Wills Act contemplates that testamentary intent 
is a requirement of both forms of wills.”  Smith, 108 N.J. at 262.  
Further, the proponent of “a holographic will bears the burden of 
producing evidence of testamentary intent. . . .”  Simonelli, 355 N.J. 
Super. at 385. 

Id. at *7.  

In the Matter of the Estate of McFadden, No. A-2484-15T1, 2018 WL 1004045 (N.J. 
Super. Ct. App. Div. Feb. 22, 2018), certif. denied, 233 N.J. 611 (2018). 

This Appellate Division case analyzed several issues arising from a trial court order 
requiring a defendant, the power of attorney and executor of the estate, to repay and reconvey 
assets to the decedent’s estate and cover the plaintiffs’ attorney fees.  The plaintiffs’ complaint 
alleged that the defendant had essentially breached his fiduciary duties to the testator and the 
beneficiaries.  The defendant argued that the plaintiffs’ claim was barred because the statute of 
limitations had passed and in the alternative, laches should be applied.  The trial court rejected 
the defendant’s argument and found that the plaintiffs’ delay in filing their claim was 
“excusable.”  The Appellate Division affirmed the trial court’s finding because there was 
substantial evidence that the defendant intentionally concealed the existence of the Will from the 
plaintiffs and took advantage of an incompetent testator. 

In July 1998, Joan McFadden (“the decedent”), executed a will, two powers of attorney, 
and a living will-durable health care power appointment.  The decedent named John McFadden 
(“defendant”) as her agent and attorney-in-fact and named Mary Sexton (“Sexton”), defendant’s 
sister, as the alternative agent and attorney-in-fact.  Both the defendant and Sexton were named 
co-executors of the estate.  The will included five specific bequests to three charities and two 
friends.  The decedent left her residue in equal parts to 13 of her nieces and nephews. 

The decedent suffered from several medical issues:  Parkinson’s disease, broken bones, 
and degenerative mental issues.  As the decedent’s health issues intensified, the defendant 
initially moved into her residence to assist her before moving her to an assisted living home, 
where she died in 2002.  

During the two years prior to the decedent’s death and for several years thereafter, the 
defendant made several transactions relating to decedent’s estate.  First, the defendant deeded the 
decedent’s residence to himself for $1 consideration, claiming that she expressed a desire for him 
to have her home.  Next, with the assistance of decedent’s attorney, a care agreement was 
executed, authorizing $1,200 payment per month to the defendant for his expenses so that he 
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could remain local to take care of her.  In 2003, after Sexton stepped down as co-executor, the 
defendant failed to inform the decedent’s beneficiaries that the will existed and had been 
probated.  Thus, it was not until 2011 when the plaintiffs first discovered the will’s existence. 

The main issue in the case centered on whether pursuant to N.J.S.A. § 2A:14-1, the six-
year statute of limitations on tort claims, the plaintiffs were time-barred from filing their action 
against the defendant.  Upholding the probate court’s decision, the appellate panel confirmed that 
(1) the decedent clearly lacked testamentary capacity to make changes to her will; (2) the 
defendant breached his duties as power of attorney and executor; and (3) under the circumstances 
the plaintiffs were permitted to bring their claim against the defendant despite the missed statute 
of limitations. 

First, the decedent having suffered from several health ailments lacked both the 
testamentary capacity and comprehension “required to make an informed decision to allow 
defendant to reimburse himself for all the expenses that he clearly helped himself to.”  The 
plaintiffs’ doctor testified that based on the medical records, the decedent had diminished 
capacity, communication, and comprehension.  Thus, the defendant had unduly influenced the 
decedent which was also “evidenced by an unexecuted asset protection plan that would have 
protected her home and other assets.”  

Second, the appellate court found that the trial court was justified in determining that the 
defendant “did his very best to intentionally hide the terms of his aunt’s will from the 
[beneficiaries],” especially considering his failure to notify the beneficiaries whatsoever about 
the will. 

Over the defendant’s chief contention that both the statute of limitations and laches 
precluded plaintiffs’ claim, requiring summary judgment in his favor, the Appellate Division 
reasoned that pursuant to R. 4:46-2(c), the facts viewed in the light most favorable to the 
plaintiffs demonstrated a genuine issue of material fact -- namely, as to when the “plaintiffs 
knew or should have known they had a claim.”  Because the defendant actively made efforts to 
shield the will from the beneficiaries, they should not have reasonably known about the will until 
they discovered it in 2011. 

In the alternative, defendant argued that laches was applicable.  The laches doctrine states 
that when a party inexcusably or unexplainably delays exercising his or her right at the expense 
of the other party, the court may deny the party’s right.  However, laches will only be enforced if 
the delaying party had adequate opportunity to exercise their right and the “prejudiced party 
acted in good faith believing that the right had been abandoned.”  Moreover, unlike statutes of 
limitations, laches is not controlled by any time constraints.  The trial court had discretion, based 
on the circumstances of a case, over whether laches could be applied. The factors the court must 
consider are “length of delay, reason for delay, and changing circumstances of either party 
during delay.”  

In finding the plaintiffs’ delay in filing excusable, the court rejected the defendant’s 
argument that the plaintiffs should have inquired about the will because they knew the defendant 
lived in the decedent’s house and attended the decedent’s funeral.  The trial court noted that the 
plaintiffs neither knew nor had reason to know that they were beneficiaries under their aunt’s 
will.  Relying on policy considerations, the court found that in the name of equity, it would be 
unjust to allow the defendant to avail himself to any defenses in this case.  The court concluded 
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its analysis by acknowledging that the defendant may have truly loved and cared for his aunt, but 
his actions could not be justified. 

In the Matter of the Estate of Edna M. Fone, Deceased, No. A-1738-16T3, 2018 WL 
1191203 (N.J. Super. Ct. App. Div. March 8, 2018). 

The decedent was pre-deceased by her husband, but was survived by two children:  
Richard and Katherine.  Her estate had been the subject of two probate actions.  In the 
underlying appeal, Richard asserted that the chancery judge erred in dismissing his complaint in 
which he sought to admit a 1997 copy of a will for probate.  Previously, Richard sought to 
probate a 2009 will, with Katherine instituting suit seeking to invalidate the document and 
alleging that Richard had exerted undue influence over their mother.  After trial, the judge ruled 
in favor of Katherine and invalidated the 2009 will.  The subsequent appeal was dismissed for 
failure to obtain trial transcripts.   

In Richard’s second suit to admit the 1997 will, the judge granted Katherine's motion to 
dismiss.  Richard asserted on appeal that the judge should have permitted him to present 
evidence in a "full trial" to rebut the presumption that the 1997 original will was revoked.  The 
court disagreed, holding Richard had not provided any credible evidence that "exclude[d] every 
possibility of a destruction of the will by the testatrix herself."  Specifically, the court discussed 
the case law relevant to the presumption of revocation and the proofs needed to overcome the 
presumption:  

A will that cannot be found after the testatrix's death is presumed to 
be destroyed with the intent to revoke "[i]f such a will was last seen 
in the custody of the testatrix or she had access to it."  In re Will of 
Davis, 127 N.J. Eq. 55, 57 (E. & A. 1940) (quoting In re Will of 
Bryan, 125 N.J. Eq. 471, 473-74 (E. & A. 1939)).  This presumption 
of revocation may be rebutted only with "clear, satisfactory and 
convincing" evidence.  Ibid. (quoting Bryan, 125 N.J. Eq. at 474).  
"The proof necessary to rebut the presumption . . . must be sufficient 
to exclude every possibility of a destruction of the will by the 
testatrix herself."  In re Estate of Jensen,141 N.J. Eq. 222, 225 
(Prerog. Ct. 1947), aff'd o.b., 142 N.J. Eq. 242, 243 (E. & A. 1948).             

Furthermore,  

[t]o satisfy the . . . clear-and-convincing standard, the fact finder 
"must be persuaded that the truth of the contention is 'highly 
probable.'"  Evidence that is clear and convincing "should produce 
in the mind of the trier of fact a firm belief or conviction as to the 
truth of the allegations sought to be established." 

In re Perskie, 207 N.J. 275, 290 (2011) (citations omitted) (first 
quoting McCormick on Evidence § 340 (Broun ed., 6th ed. 2006); 
and then quoting In re Purrazella,134 N.J.228, 240 (1993)). 

Id. at *3. 
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Here, Richard testified during the 2009 will trial that after his father died, he searched for 
his parents' 1997 wills in a specific location in their bedroom, but was unable to locate them.  He 
claimed that his parents had disinherited Katherine in those wills and she must have taken the 
documents from their home.  Katherine denied both knowing anything about her parents' wills 
and removing them from their house. 

The trial court considered Richard’s assertion that he raised on appeal, but noted that 
Katherine did not have a relationship with her parents for many years.  However, she reconciled 
with them before their deaths.  The judge stated:  "The Court's interpretation of the series of 
events is that Katherine and her mother reconciled first, then Katherine and her father and at 
some point in time the elderly couple decided to revoke their existing Wills from 1997 which had 
effectively disinherited Katherine.”  Id. at *4.  

Accordingly, the appeals court found that Richard had not provided any credible 
evidence that "exclude[s] every possibility of a destruction of the will by the testatrix herself."     
Jensen, 141 N.J. Eq. at 225.  Thus, Richard had not met the heavy burden of providing the clear 
and convincing evidence necessary to overcome the presumption that the 1997 will was 
destroyed. 

In the Matter of the Estate of William J. Mallas, Deceased, No. A-5593-15T3, 2018 
WL 1161940 (N.J. Super. Ct. App. Div. March 6, 2018). 

Frank and Angelina Picciolo, husband and wife, appealed from the order of judgment 
requiring Angelina to disgorge funds she received from an annuity transfer Frank had completed 
while acting as attorney-in-fact for decedent William Mallas, the Picciolos' neighbor.  Prior to 
his death, the decedent executed a power of attorney in favor of Frank, a new will naming 
Angelina as beneficiary, and a codicil appointing Frank as his estate's executor.  Although the 
trial court upheld the power of attorney, will, and codicil, it ruled that Frank had failed to prove 
no undue influence was exerted upon decedent to facilitate the purchase of the annuity 
designating Angelina as sole beneficiary. 

On appeal, the court affirmed the trial court's order requiring Angelina to disgorge the 
funds and further requiring the annuity's beneficiary to be changed to decedent's estate.  The 
court noted that the burden of proof concerning undue influence shifted to the beneficiary of a 
transaction where that beneficiary stood in a confidential relationship to the testator and where 
there were "suspicious circumstances."  The court affirmed the trial court's determination that 
there was a confidential relationship between Frank and decedent, who relied upon Frank for his 
affairs.  Thus, because the burden of proof shifted to the Picciolos, the court further affirmed the 
trial court's conclusion that they had failed to carry that burden of proving the absence of undue 
influence.   

The court noted that the Picciolos' own expert opined that the decedent was incapable of 
understanding the annuity transaction, did not have the benefit of independent counsel, and did 
not directly interact with the annuity sales agent.  The court also noted that Frank's assertions in 
opposition were belied by the fact that the decedent could have left more to the Picciolos through 
his will.  Specifically, the court relied on Pascale v. Pascale, 113 N.J. 20 (1988), noting to rebut 
the presumption after the burden shifts, the beneficiary of a gift challenged for undue influence 
must establish his or her case by clear and convincing evidence.  Applying this standard, the 
court found that there was no credible evidence rebutting the presumption of undue influence. 
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In the Matter of the Estate of Guy Landstrom, No. A-1950-15T2;  Neglia v. Caldwell,  
No. A-1959-15T2, 2017 WL 4781890 (N.J. Super. Ct. App. Div. Oct. 24, 2017). 

These consolidated appeals involved two cases arising from essentially the same dispute 
between executor William Caldwell (“Caldwell”) and a beneficiary, Robin Neglia (“Neglia”).  

The first action was a will contest which led to a consent judgment which resolved all 
issues except the executor’s accounting.  Caldwell filed a final accounting in the Probate Part.  
Neglia filed three exceptions:   

1. The sale price of the real estate represented a significant loss in value;  
2. The expenses incurred as a result of a burst pipe should be the responsibility of 

the executor; and 
3. Listed disbursements for repairs and maintenance should also be the responsibility 

of the executor if they were incurred as a result of the burst pipe.   
 

While the probate action was pending, Neglia filed a separate action in the Law Division 
seeking damages against Caldwell for failure to notify either Neglia or the insurance carrier 
about the burst pipe and the resulting damage, which decreased the value of the property. 

Neglia moved to consolidate the Law Division action with the probate action.  Caldwell 
opposed that motion and moved to dismiss the Law Division action.  Each motion was denied.  
The parties filed cross-motions for summary judgment which were also denied.  

A bench trial on the accounting was conducted on July 17 and September 21, 2015.  The 
exceptions were denied.  In November 2015, Caldwell again moved for summary judgment in 
the Law Division action, arguing that the issues in dispute were resolved by the probate action.  
The court granted summary judgment to Caldwell in the Law Division action, dismissing 
Neglia’s Law Division complaint.  The court ruled that the value of the house and the executor’s 
conduct in terms of protecting the house regarding the burst pipe were fully litigated in the 
accounting action.  The court continued:  “[The claim] may have a different name, waste and 
concealment [in the Law Division action], but the name isn’t the substance.  And many of our 
cases say we look at the substance of what’s being alleged, not the title or the name given to it.  
And, in substance, the [c]ourt dealt with all these claims [in the Probate Part] action . . . .”  Id. at 
*6.  The Law Division opinion essentially ruled that Neglia was not entitled to a “second bite of 
the apple.”    

The second issue in the appeal involved a motion filed in the probate action to quash a 
post-judgment subpoena.  After the probate trial, Neglia recalled that the decedent had $6,000 in 
Caldwell’s trust account as a retainer for a legal matter.  That legal matter was dismissed upon 
the decedent’s death.  The funds were not listed in the executor’s accounting.   

Neglia’s counsel sent a letter to Caldwell seeking information about the trust funds.  
Caldwell replied that the information was subject to attorney/client privilege, and “No additional 
information concerning those representations would be provided.”  Neglia’s counsel then served 
a subpoena on Caldwell requesting production of “Any and all documentation which indicates 
the location of the $6,000 that was held for the decedent during 2011-2012.”  The Probate Part 
granted Caldwell’s motion to quash the subpoena.  The Probate Part correctly ruled that Neglia 



22 

could not engage in pre-trial discovery after the trial but that Neglia could seek relief pursuant to 
R. 4:50 via motion for relief from the judgment.  Neglia never filed that motion.   

Neglia appealed the grant of summary judgment in the Law Division case and the order 
quashing the subpoena in the Probate Part action.  Neglia never appealed the judgment allowing 
the account.  In affirming the grant of summary judgment dismissing Neglia’s Law Division 
action, the Appellate Division relied on N.J.S.A. § 3B:17-8, which provides “A judgment 
allowing an account, after due notice, shall be res ajudicata as to all exceptions which could or 
might have been taken to the account, and shall constitute an approval of the correctness and 
propriety of the account . . . and also shall exonerate and discharge the fiduciary from all claims 
of all interested parties . . . .”   The Appellate Division noted that while it was affirming the order 
of summary judgment, it did so for different reasons than those articulated by the Law Division 
judge.  The Law Division motion judge relied on general res ajudicata common law.  The 
Appellate Division relied on the statute. 

The Appellate Division also affirmed the opinion of the Probate Part judge that the post-
judgment subpoena was inappropriate.  The court observed that while it is well-settled that pre-
trial discovery is broad, post-trial discovery is limited.   

In the Matter of the Estate of McBride, No. BER-P-187-16, 2018 WL 501139 (N.J. 
Super. Ct. Ch. Div. Jan. 11, 2018). 

This case was before the Chancery Division on a motion for summary judgment filed by 
defendant/third-party defendant Charles Omsberg (“Charlie”), dismissing the third-party 
plaintiffs’ complaint. 

The complaint sought to invalidate lifetime asset transfers and return those assets to the 
estate, as well as to remove Charlie as co-executor and to require Charlie to account for his 
actions as the decedent’s power of attorney.    

In their application, plaintiffs also sought an Order preliminarily enjoining Charlie from 
using certain funds to pay his legal fees.  The court denied the Order to Show Cause, and in 
doing so, the court acknowledged the decedent’s physical afflictions but noted that plaintiffs had 
not provided a basis in the record to demonstrate that she was not cognitively competent prior to 
the very end of her life.   

On October 5, 1991, Daniel J. McBride (“Daniel Sr.”) died, leaving a last will and 
testament (“Daniel Sr. will”) that provided for his estate to be distributed in two equal shares:  
the first to his wife, Joan McBride (“Joan”), and the second to be split among his four sons:  
Daniel McBride (“Danny”), Sean McBride (“Sean”), Jamie, and Stephen.  In April 1992, Danny, 
Sean, Jamie, and Stephen all executed disclaimers of their inheritance and accepted $75,000 in 
lieu of what they were entitled to receive under the terms of the Daniel Sr. will.  The residuary 
estate of Daniel Sr. therefore passed to Joan in the total amount of $3,340,028.  

After the death of Daniel Sr., Joan began dating Charlie, and the two were engaged in 
1995 and married in December 1997.  In 1996, prior to the marriage but subsequent to the 
engagement, Joan sold her home in Franklin Lakes and purchased real property in Wyckoff, New 
Jersey, which would ultimately become the marital home of Joan and Charlie.  Charlie lived in a 
home located in Oakland, New Jersey, prior to the marriage and retained ownership over that 
property during the marriage.   
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In June 2010, Joan executed what proved to be her last will and testament (“2010 will”), 
a trust agreement (“2010 trust”), and a power of attorney (“power of attorney”), appointing 
Charlie as her attorney-in-fact. Under the terms of the 2010 will, the 2010 trust was to be set up 
for Charlie’s benefit during his lifetime and certain assets would be placed in the trust, and upon 
Charlie’s death, the trust assets would go to Joan’s sons.  Joan’s sons were also to receive all 
assets not otherwise disposed of under the 2010 will.  Both parties agreed that “[t]hese were 
Joan’s wishes and she intended for her estate to be distributed in this manner at the time she 
signed the 2010 Will and 2010 Trust.”   

Prior to the execution of the 2010 will and the 2010 trust, Joan executed a 2006 will and 
trust (“2006 will” and “2006 trust”).  Joan met with her estate planning attorney Joseph Scorese 
in May 2005 to discuss the creation of an inter vivos irrevocable trust for Charlie’s lifetime 
benefit.  Scorese certified that Joan stated she wanted to ensure Charlie had money available to 
him so that he would be taken care of.  Under the 2006 Trust, Charlie was entitled to the trust 
income for his lifetime, together with the ability of the trustees to invade the corpus for his 
maintenance in “reasonable comfort and good health” in their discretion.  The 2006 will directed 
that the marital home and other tangible personal property be put in the 2006 trust.  The 2006 
will also included a statutory elective share provision, which Scorese explained to Joan had the 
effect of setting a minimum as to what Charlie could receive under the 2006 will and trust in 
accordance with the elective share statute.   

The parties agreed that “[w]ith regard to the portion of her estate allocable to her sons, 
Joan confirmed her earlier discussions with Scorese that she wanted her residuary estate to be 
divided into two equal parts.”  Joan opted to use this structure to provide a “now and later” 
structure for her sons’ inheritances, and she believed such was appropriate “given their financial 
immaturity.”  The parties further agreed that the “structure of the 2006 Will and 2006 Trust was 
consistent with Joan’s discussions with Scorese, and accurately reflected Joan’s wishes as she 
explained them to Scorese during their meetings.”  None of Joan’s sons had knowledge of the 
2006 will or trust at the time they were prepared. 

In April 2008, Joan had executed another will (“2008 will”), which was largely identical 
to the 2006 will, except that it increased bequests to Joan’s nieces and made other minor 
corrections.  Joan’s sons also had no knowledge of the 2008 will.   

In May 2010, Joan and Scorese met at her house, at which time Joan stated that she did 
not want Danny, who was identified as a co-executor under the 2008 will and a successor co-
trustee under the 2006, to serve as fiduciary.  The 2006 trust had never been funded so Joan 
asked to start over with the trust agreement.  In addition to altering the fiduciaries selected, Joan 
also indicated that she wanted to eliminate the now-and-later provisions contained in the prior 
wills for her sons’ inheritances.  In accordance with Joan’s instructions, Scorese drafted the 2010 
will and the 2010 trust, which were signed on June 3, 2010, but remained unfunded. 

Scorese ultimately met with Joan in September 2011 to sign a deed (previously prepared 
by Scorese, and in response to Joan’s directions) to transfer the marital home to the 2010 Trust, 
and to further discuss the funding of the trust.  In accordance with UBS procedures, Joan 
submitted a letter of authorization to UBS, authorizing the transfer of the assets from her UBS 
account, which she held in her own name, to the 2010 trust. 



24 

In addition to the UBS account, which Joan held solely in her name and which was 
directed to the 2010 trust, Joan held two joint accounts with Charlie:  a TD Bank account and a 
Charles Schwab account.  

Joan was very generous to all three of her sons during her lifetime.  The inheritance 
amount, coupled with the lifetime gifts the three sons had received amounted to approximately 
$10.6 million with each son receiving the following approximate amounts:  $3.3 million to 
Jamie; $3.3 million to Stephen; and $4 million to Danny.  

The court assessed the counts in the complaint and found as follows. 

First, plaintiffs’ undue influence claim was not unsustainable as a matter of law as it 
related to the underlying estate litigation and was properly pled.  Specifically the court stated: 

While the DeFrank decision contemplates the creation of a joint 
account, and not the maintenance of the account thereafter, the 
Appellate Division plainly held that “where a confidential 
relationship exists between a defendant and [the decedent], a 
defendant has the burden of showing that she did not use undue 
influence and that her mother understood the legal effect of the 
transfer of assets into the joint accounts, namely that her assets 
would pass to defendant rather than in accordance with the terms of 
her Will.”  433 N.J. Super. 258, 269 (App. Div. 2013).  Accordingly, 
DeFrank is authority for the proposition that Plaintiffs’ undue 
influence claim can be maintained as a matter of law under the facts 
of this case. 

Additionally, Defendant fails to point to any legal authority that 
stands for the proposition that the doctrine of undue influence has 
no applicability in the context of creating joint accounts, or adding 
a person to an account in which that person had no prior ownership 
interest. One can unduly influence a failing loved one to add one to 
an account that will inure to the benefit of the undue influencer upon 
the failing loved one’s passing.  And if the confidential relationship 
persists, and the pernicious undue influence is exerted up till the 
death or incapacity of the failing loved one, undue influence can be 
established, notwithstanding that the failing loved one technically 
continued to possess the legal authority to withdraw the jointly-titled 
funds.  The added party here was entitled in law to withdraw all 
funds immediately upon being added.  The gift analysis is 
appropriate to such sets of circumstances, in the Court’s view. 

The MPDAA provides for a rebuttable presumption of right of 
survivorship is created through a joint account. See N.J.S.A. 17:16I-
5(a).  Indeed, the presumption would hardly be rebuttable if a litigant 
was not able to maintain a cause of action for undue influence to 
refute a decedent’s intent as to the joint account. Furthermore, the 
transfers at issue in this litigation concern funds that could or would 
have been part of the estate, but for the right of survivorship 
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associated with Joan and Charlie’s joint accounts. Therefore, the 
undue influence claim relates to the underlying estate litigation and 
is properly pled. 

Id. at *38-39.  

Second, the court found that plaintiffs demonstrated the existence of a confidential 
relationship and presumption of undue influence due to the weakened physical state of Joan, 
coupled with her reliance upon and trust in her husband, Charlie.  The court noted that plaintiffs 
were entitled to every reasonable inference of fact and demonstrated by a preponderance of the 
evidence that Joan’s MSA caused her physical afflictions that rendered her to be in a 
progressively weakened physical state, with her mobility and ability to communicate materially 
compromised, yielding a circumstance – for summary judgment purposes – of trust and 
dependence, i.e., a confidential relationship.  The court reasoned:  

As stated, a “confidential relationship” cannot be precisely defined, 
and therefore must be decided on a case by case basis.  However, a 
confidential relationship has been generally been found to exist 
where the parties do not deal on equal terms, due to “either on the 
one side from superior knowledge of the matter derived from a 
fiduciary relation, or from over-mastering influence; or on the other 
from weakness, dependence or trust justifiably reposed, unfair 
advantage is rendered probable.”  In re Fulper, 99 N.J. Eq. at 314; 
Cowee v. Cornell, 75 N.Y. 91, 99-100 (1878).  Although Charlie 
may not have had an over-mastering influence due to superior 
knowledge, he did in fact have a fiduciary relationship with the Joan 
as demonstrated by the Power of Attorney and designation as a co-
owner to the TD Bank Account.  Moreover, the parties agree that 
Joan was afflicted with terrible physical ailments such that, for 
purposes of summary judgment, the fact finder could conclude 
rendered her increasingly dependent upon Charlie.  It also appears 
uncontested that Joan increasingly and naturally put her faith and 
trust in her husband due to that dependence, above and beyond the 
level of trust and dependence commonly attendant to parties to a 
marital bond.  Indeed, it appears as though at least one of the 
motivations for Charlie being designated as a co-owner and holding 
a Power of Attorney was due to Joan’s deteriorating health and 
weakness.  Joan relied upon Charlie to pay bills and run the financial 
affairs for both of them as her MSA continued to worsen.  

Id. at *42.  

Lastly, the court found genuine issues of material fact existed as to the claim for undue 
influence.  Specifically, the defendant had not demonstrated that there was no genuine issue of 
material fact, such that it had not been clearly and convincingly shown that the various transfers 
at issue in this litigation were not the product of undue influence.  The court noted that where a 
confidential relationship is shown, such as here between Joan and Charlie:   
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“the donee has the burden of showing by clear and convincing 
evidence not only that ‘no deception was practiced therein, no undue 
influence was used, and that all was fair, open and voluntary, but 
that it was well understood.’”  Pascale v. Pascale, 113 N.J. 20, at 31 
(1988) (quoting In re Dodge, 50 N.J. at 227) (1967) (emphasis 
added).  Moreover, when making a ruling on summary judgment a 
court must apply the evidentiary standard that would apply at trial.  
Kopin v. Orange Products, Inc., 297 N.J. Super. 353, 366. (App. 
Div. 1997).  Accordingly, Defendant must show that there is no 
genuine issue of fact, such that it has clearly and convincingly been 
shown that the transactions were fair, open voluntary, and well 
understood.  Moreover, a court is to refrain from making credibility 
determinations, and where credibility determinations must be made, 
summary judgment should not be granted.  See Riccardi v. Weber, 
350 N.J. Super. 453, 470 (App. Div. 2002). 

Id. at *43.  

The court further stated that “undue influence is frequently proven, not by overwhelming 
direct evidence or admissions, or particular personal knowledge of those alleging it, but through 
circumstantial evidence and logical inferences therefrom.”  Id. at *45.  Thus, while all parties 
agreed that Joan was a strong-willed individual who achieved a great deal of success in her life, 
the record was replete with examples of both the extent to which she relied upon Charlie, and 
further, the extent to which Charlie became increasingly involved in her financial affairs and 
estate plans.  Since a presumption of undue influence existed, Charlie was required to show that 
the various transactions made by Joan were the product of open, fair, voluntary decisions that 
were also well understood.  In the end, the court found that he had not met that burden. 

In the Matter of Estate of Travers, 457 N.J. Super. 477 (Ch. Div. 2017).   

The decedent, John E. Travers, Jr., died unexpectedly at the age of 22.  He was unmarried 
and died without issue, without a will, and without any written directive regarding his funeral or 
disposition of remains.   

His parents, who were divorced, disagreed on the disposition of his remains.  The father 
wanted a burial, while the mother wanted cremation.  

The trial court relied on the New Jersey Cemetery Act, N.J.S.A. § 45:27-22(a), which 
provides a hierarchy for those who are to make such determinations where the decedent leaves 
no will and makes no appointment to control the disposition of his remains.  Subsection (c) refers 
simply to the “surviving parent or parents of the decedent.”  457 N.J. Super. at 482.  

The court recognized its power to resolve disputes but found “no guidance in the Statute, 
or in New Jersey case law, on how to resolve a dispute that arises between even numbers of next-
of-kin of equal statutory standing (i.e., surviving adult children, parents, siblings or other next-
of-kin according to the degree of consanguinity).”  Id. at 483.  Thus, the trial court considered:  
“which next-of-kin of equal standing under the Statute will likely control the funeral and/or 
disposition of remains in a manner that most closely reflects the wishes, desires and expectations 
of the decedent.”  Id. at 484.  
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In making this determination, the court established that the following factors should be 
considered where next-of-kin of equal statutory standing find themselves in dispute over funeral 
arrangements or disposition of remains:   

• which person is more likely to abide by the wishes and desires 
of the decedent; 

• which of the competing parties establishes a closer relationship 
to the decedent and is thereby in a better position to surmise the 
decedent’s desires; 

• which person is more likely to adhere to the religious beliefs 
and cultural practices of the decedent; and 

• which person will ultimately be designated administrator of the 
estate (to act in the best interests of the estate to:  determine the 
costs, funeral arrangements and disposition of human remains; 
assess the ability of the estate to pay for the funeral 
arrangements and disposition of the remains; and arrange for 
alternative funding to effectuate the funeral and disposition if 
the estate does not have the ability to pay for the costs).   

In applying these factors to the case at issue, the court found the decedent’s father was in 
a better position to control the disposition of decedent’s remains.  The main factors that drove 
this conclusion were that the parties agreed that the father was designated the parent of primary 
residence upon the parties’ divorce, and the decedent lived exclusively with his father until his 
death.  Moreover, the decedent was employed full-time by his father.  It was also undisputed that 
up to approximately three weeks before his death, the decedent saw his mother on sporadic 
occasions and primarily communicated with her through telephone calls.   

II.  COUNSEL FEE DISPUTES, ETHICS, AND ISSUES REGARDING 
REPRESENTATION 

In the Matter of the Estate of Lippincott, No. A-2053-17T1, 2019 WL 321117 (N.J. 
Super. Ct. App. Div. Jan. 25, 2019).  

This decision focused on counsel fees.  The decedent’s will was admitted to probate and 
left the entire estate to his wife, Anne.  This was a second marriage for both of them.  The 
decedent had become estranged from his children, which they blamed partially on Anne.  The 
decedent's children and grandchildren challenged the will, alleging forgery, undue influence, lack 
of testamentary capacity, and failure to comply with formalities for execution of a will.   

Following a trial, the trial court vacated probate of the will based on lack of testamentary 
capacity and ordered the decedent's prior 2000 will admitted to probate.  That prior will also 
favored Anne.  Indeed, the judge noted that this was a "hollow victory" since that 2000 will left 
half of decedent's estate to Anne outright and the other half in a life trust for Anne with any 
residue paid out to the decedent's descendants upon Anne's death.   
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The trial court ordered each party to be responsible for their respective counsel fees, 
finding that the estate would be left insolvent if directed to pay a substantial fee award, and that 
result would defeat the decedent's testamentary intent. All parties appealed.    

The Appellate Division affirmed, essentially for the reasons expressed by the trial court.   

Mecca v. Levine, No. A-0584-17T3, 2018 WL 6711343 (N.J. Super. Ct. App. Div. Dec. 
21, 2018).  

This legal malpractice action arose out of the drafting of a will.  The Appellate Division 
addressed whether a ruling in a prior litigation that established the testator’s intent estopped any 
claim that the defendant attorney breached his duty in preparing the will.  

The defendant attorney performed estate planning for the decedent, including a trust.  
Several years after the decedent’s death, a family dispute arose, and one daughter sued, seeking 
an accounting under the trust.  The clause of the will at the heart of the daughter’s dispute is the 
provision requiring an informal accounting to income beneficiaries and vested remainder 
beneficiaries.   

Specifically, the clause of the will provides: 

The Trustee shall be excused from filing any account with any court; 
however, the Trustee shall render an annual (or more frequent) 
account and may, at any other time, including at the time of the 
death, resignation, or removal of any Trustee, render an intermediate 
account of the Trustee’s administration to such of the then current 
income beneficiaries and vested remaindermen who are of sound 
mind and not minors at the time of such accounting.  The written 
approval of such accounting by all of such beneficiaries and 
remaindermen shall bind all persons then having or thereafter 
acquiring or claiming any interest in any trust…. 

Id. at *3-4.  

The family argued that the daughter was not a "vested remainderman,” as her share in the 
corpus depended on her surviving her mother, and income remaining in the trusts after her 
mother’s death.  The trial court assessed the decedent’s intent and found the daughter was a 
vested remainderman and entitled to an accounting.  The judge found the clear language of the 
provision in the will established the daughter as a vested remainderman, and in that capacity, the 
daughter was entitled to an accounting. 

The first litigation settled with the daughter receiving $2.2 million.  The family 
contended that with counsel fees they incurred $4 million in damages.  The family then instituted 
a second lawsuit asserting legal malpractice against the defendant attorney for negligence in 
drafting the decedent’s estate plan.  The family argued that the issue was whether the defendant 
drafted the estate plan in accordance with the decedent's wishes.  The trial court agreed with the 
defendant that collateral estoppel barred the malpractice action and granted summary judgment 
in favor of the defendant.  The trial court had determined the decedent's intent and that 
determination was grounded in the evidence, including the deposition testimony of the 
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decedent’s wife.  Therefore, the trial court decision foreclosed any argument that the defendant 
attorney did not draft the documents in accord with the decedent's wishes. 

On appeal, the family argued the main issue was whether the will was drafted in 
accordance with the decedent’s wishes, not whether the plain language of the will entitled the 
daughter to request an accounting, and therefore, it was a different issue.   

The Appellate Division explained the doctrine of collateral estoppel and stated: 

“For collateral estoppel to apply, the party asserting the bar must 
show: 
(1)  the issue to be precluded is identical to the issue decided in the 
prior proceeding; 
(2)  the issue was actually litigated in the prior proceeding; 
(3)  the court in the prior proceeding issued a final judgment on the 
merits; 
(4)  the determination of the issue was essential to the prior 
judgment; and  
(5)  the party against whom the doctrine is asserted was a party to 
or in privity with a party to the earlier proceeding.” 

 
Id. at *8 (quoting In re Estate of Dawson, 136 N.J. 1, 20 (1994)).  
 

The appeals court found the trial court correctly analyzed the requirements of collateral 
estoppel and determined that the central issue of the malpractice claim had already been fully 
and fairly litigated.  Accordingly, summary judgment was affirmed.  

Girard v. Foster, No.  A-5190-16T1, 2018 WL 6518667 (N.J. Super. Ct. App. Div. 
Dec. 12, 2018). 

This case involved a legal malpractice claim in the probate context.   

Plaintiff Anthony J. Girard and his siblings were involved in litigation concerning land 
owned by their mother.  Girard and his siblings signed a Consent Order that required the 
property to be titled to all four siblings as tenants in common.  As part of the Consent Order, 
Girard  represented to his siblings and the court, that he was unaware of any will executed by his 
mother.  However, Girard later admitted he knew of, and actually participated in, the creation of 
a will for his mother.   

Girard’s mother died, and Mr. Girard was appointed executor of her estate pursuant to the 
previously undisclosed will.  He and the siblings engaged in litigation regarding her estate, as a 
result of which the trial court rendered several rulings against Girard.  Girard then filed a pro se 
complaint against the attorney who represented him  in the estate litigation.  He alleged, among 
other things, that his counsel committed legal malpractice by not engaging an independent 
accountant to perform a financial review or audit to determine the correct income and expenses 
of his mother’s property.   

The trial court granted summary judgment to Girard’s counsel.  Girard appealed.     
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On appeal Girard argued that genuine issues of material fact precluded summary 
judgment, and he presented sufficient evidence of damages.  The Appellate Division disagreed 
and affirmed the trial court’s ruling. 

First, the Appellate Division debunked Girard’s assertion that his counsel’s  negligence 
was the cause of an unfavorable result.  In a footnote, the Appellate Division noted that Girard’s 
outcome was not entirely unfavorable, because the siblings were denied a share of the fair rental 
value of the property and legal fees associated with the sale.  In addition, Girard was awarded 
$8,000 in reimbursement expenses. 

The Appellate Division outlined the factors needed for a successful legal malpractice 
action:  “(1) the existence of an attorney-client relationship creating a duty of care by the 
defendant attorney, (2) the breach of that duty by the defendant, and (3) proximate causation of 
the damages claimed by the plaintiff.”  Id. at *6.  The court concluded that Girard failed to show 
what injuries were suffered as a proximate consequence of his former counsel’s alleged breach of 
duty.  In addition, Girard did not demonstrate that he would have prevailed or fared better but for 
the alleged substandard performance.  Finally, Girard presented no evidence, expert or otherwise, 
to explain his damages and losses.  Accordingly, the Appellate Division affirmed the grant of 
summary judgment. 

In the Matter of the Estate of Guglielmelli, No. A-0375-17T1, 2018 WL 4224340 (N.J. 
Super. Ct. App. Div. Sept. 6, 2018). 

The Appellate Division reversed the trial court’s award of counsel fees in an accounting 
action.   

Albert Guglielmelli (“the decedent”) died in 2008, and left a widow, Geraldine, and two 
daughters, Donna and Denise.  Donna was the executrix of the decedent’s estate and assumed 
responsibility for her mother’s finances under a power of attorney.  The mother hired counsel to 
request accountings for both the decedent’s estate and the funds that Donna had managed 
pursuant to the power of attorney.  The court ordered Donna to account, and after several months 
she produced two accountings.  The mother filed objections to the accountings, and the court 
conducted four days of trial.   

The trial court granted Donna’s motion to dismiss at the close of Denise’s case, and the 
appellate court affirmed.   

The trial court also awarded Donna counsel fees in the amount of $20,000, even though 
her counsel fees were well in excess of $100,000.  The Appellate Division reversed the award of 
fees stating, “[t]here is no provision in our statutes, rules or case law for the award of fees in an 
accounting action … [n]or can the fee award be justified as a litigation sanction as [Denise] did 
not seek fees under the Frivolous Litigation Statute.”  Id. at *7.  

Begelman, Orlow & Melletz v. Ehrlich, No. A-2233-16T4, 2018 WL 2071124 (N.J. 
Super. Ct. App. Div. May 4, 2018), certif. denied, 236 N.J. 366 (2019).  

Jonathan Ehrlich (“Ehrlich”) appealed the granting of summary judgment to plaintiff, 
Begelman, Orlow & Melletz (“the Begelman firm”).  The court considered the points of error 
Ehrlich alleged on appeal to be “so lacking in merit as to not warrant much discussion in a 
written opinion.”  Ehrlich argued that the trial court erred as a matter of law in granting the 



31 

motion for summary judgment.  The dispute arose over a purported, unsigned copy of a will 
which was prepared by Ehrlich’s uncle and which named Ehrlich as the principal beneficiary.  
The issue of the will was litigated and appealed, and the court at that time found that the 
unsigned copy of will was properly admitted to probate.  One judge dissented from that finding, 
which allowed Ehrlich’s siblings to appeal to the Supreme Court as a matter of right.   

In order to avoid further litigation, Ehrlich entered into a settlement agreement with his 
siblings.  Ehrlich had discharged the Begelman firm as his attorney and retained another attorney 
to negotiate the settlement agreement.  After the settlement, Ehrlich filed a legal malpractice suit 
against the Begelman firm, which in turn filed a collection action against him.  Ehrlich’s main 
claim was that the Begelman firm should have pursued a lost will theory, and had they done so, 
Ehrlich would not have been vulnerable to an appeal of right to the Supreme Court.   

The appeals court affirmed the granting of summary judgment and held that as a matter 
of law Ehrlich could not have proven his cause of action before a jury.  The trial court opined 
that there was less than clear and convincing evidence to factually overcome the rebuttable 
presumption.  The Appellate Division stated: 

The only support for the theory was that decedent was a trust and 
estate attorney who would likely not have forwarded his will to 
another for safe keeping without having it properly signed and 
witnessed. Other than that premise, the judge observed nothing 
made one theory better than the other. 

Id. at *3. 

Accordingly, the appeals court reasoned that the fact that counsel did not pursue an 
alternative legal theory was not legal malpractice. 

In the Matter of the Estate of Jeane C. Simon, Deceased, No. A-2490-15T2, 2018 WL 
1936830 (N.J. Super. Ct. App. Div. April 25, 2018). 

Multiple proceedings occurred over four years, dealing with overlapping disputes as to an 
estate and a guardianship.   

The focus on appeal was the trial court’s awards of counsel fees and costs.  The Appellate 
Division noted that it would only disturb a trial court’s rulings in this respect because of a clear 
abuse of discretion.  The appeals court also explained that in probate and guardianship actions, 
the lodestar method is to be used to calculate counsel fees – i.e., a reasonable hourly charge 
multiplied by the number of hours reasonably expended.  The reasonableness of fee involves 
consideration of the factors under New Jersey Rule of Professional Conduct 1.5(a). 

The appeals court concluded that the trial judge abused her discretion with a blanket fee 
award.  The trial court correctly set a reasonable hourly rate for attorney fees under the 
circumstances of the case.  However, she decided to award barely a fraction of the time spent on 
the litigation, which was an unreasonable determination and an abuse of discretion.  The trial 
judge made no specific findings as to why her blanket award or the number of hours she 
determined was a reasonable number.  Further, she made no findings as to the reasonableness of 
the fees of each firm or attorney.  The record also contained few references to the value of the 
estate or the cost to meet the needs of the ward of the guardianship. 
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Accordingly, the Appellate Division reversed and remanded, directing the trial court to 
reconsider the fee awards and provide the required statement of reasons. 

In the Matter of the Estate of John Garay, No. A-1735-16T1, 2018 WL 1386237 (N.J. 
Super. Ct. App. Div. March 20, 2018). 

Plaintiffs Dale Garay, D. Michelle Garay, and Patricia Garay sued their sister, defendant 
Nancy Garay, and her husband, defendant Mark Segal, for fraud and unjust enrichment relating 
to defendants’ purchase of property owned by their mother, Donna Garay, and the estate of their 
deceased father, John Garay.    

After discovery, the trial judge entered an order granting summary judgment for 
defendants, dismissing the complaint with prejudice, and denying defendants’ requests for 
attorney’s fees for the summary judgment motion. 

Shortly after service of the amended complaint, defendants’ attorney served a written 
notice and demand on plaintiffs’ attorney, stating the amended complaint was frivolous and 
demanding withdrawal, and advising an application for frivolous lawsuit sanctions would be 
made if the complaint was not withdrawn within 28 days.   

Plaintiffs did not withdraw the complaint. 

After the grant of summary judgment, defendants filed a motion for frivolous lawsuit 
sanctions against plaintiffs and their attorney.  Defendants sought approximately $20,666 for all 
of their attorney’s fees and costs incurred from the inception of the litigation.   

The trial judge awarded defendants just over $13,335, against plaintiffs, jointly and 
severally.  The judge declined to assess sanctions against plaintiffs’ attorney, finding: 

the vindictive desire of the plaintiffs to cause the defendants to suffer 
undoubtedly directed the instigation of this lawsuit and its 
continuation after the [Rule] 1:4-8 letter and demands for responsive 
discovery (and threatened motion for sanctions) were sent.  The 
[c]ourt does not perceive that [plaintiffs’ attorney] had the ability to 
direct the plaintiffs to discontinue the litigation which was 
commenced by litigants who had their own agenda:  harm of the 
defendants. 

This [c]ourt of equity has overseen this action since September 2015 
when I became the [presiding judge] of Chancery.  The [c]ourt is 
convinced that while [plaintiffs’ attorney] was aggressively 
advocating his clients’ positions, he should not bear the 
consequences of the plaintiffs’ decision to follow the path they 
chose. 

Id. at *17.  
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However, the judge only awarded fees incurred since November 15, 2015, finding as 
follows: 

a substantial portion of [the $20,666.69 sought], but not its entirety, 
shall be included in the award.  At the outset, plaintiffs’ [c]omplaint 
also had as a component a request that [a]dministrators C.T.A. be 
appointed, as the [co-e]xecutors (who approved the real estate 
transaction in issue) had both resigned and there were no estate 
fiduciaries in place.  Ultimately, the [c]ourt did allow the plaintiffs’ 
suggested [] Michelle [] and Dale [] to be named as [a]dministrators 
C.T.A. as no one objected thereto.  Accordingly, there was at least 
one sound reason to file a [c]omplaint, albeit virtually no time or 
effort was incurred in connection with litigation of this request. 

Further, defendants did not file a motion to dismiss the 
[c]omplaint upon the initiation of this action.  Had they done so, and 
had the [c]omplaint been dismissed, a year’s worth of litigation and 
incurrence of counsel fees may have been avoided.  That is not to 
say that defendants should be blamed for this litigation; clearly that 
is not the case.  However, as the defendants participated in this 
litigation willingly rather than attempting to have it dismissed at the 
beginning, and as there was one request that was legitimately filed, 
the [c]ourt finds that some portion of defendants’ fees should be 
borne by them.  Accordingly, the [c]ourt finds that starting with the 
date upon which [defense counsel] sent plaintiffs a critique of their 
unresponsive answers to interrogatories and a demand for more 
responsive answers, to wit:  November 5, [2015], plaintiffs shall be 
responsible for defendants’ legal fees.  The [c]ourt, thus, finds that 
defendants’ counsel fees starting on November 5, 2015, through the 
conclusion of this matter, shall be deemed the sanctions which will 
have to be paid.  To be specific, those fees are [in the amount of 
$13,335.20]. 

Id. at *18-19.  

On appeal, plaintiffs argued that the sanctions were not warranted, because there was no 
showing of bad faith and indeed they acted in good faith, believing defendants had cheated the 
estate out of $45,000. 

The appeals court examined N.J.S.A. § 2A:15-59.1(a)(1), which provides that: 

[a] party who prevails in a civil action, either as plaintiff or 
defendant, against any other party may be awarded all reasonable 
litigation costs and reasonable attorney fees, if the judge finds at any 
time during the proceedings or upon judgment that a complaint, 
counterclaim, cross-claim or defense of the nonprevailing party was 
frivolous. 

Id. at *19-20.  
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The Appellate Division then surveyed the applicable legal authorities: 

The frivolous litigation statute is interpreted restrictively.  
DeBrango v. Summit Bancorp, 328 N.J. Super. 219, 226 (App. Div. 
2000). 

Litigation is considered frivolous when it is “commenced, used or 
continued in bad faith, solely for the purpose of harassment, delay 
or malicious injury” or if the non-prevailing party “knew, or should 
have known, that the complaint, counterclaim, cross-claim or 
defense was without any reasonable basis in law or equity and could 
not be supported by a good faith argument for an extension, 
modification or reversal of existing law.”  N.J.S.A. 2A:15-59.1(b)(1) 
and (2).  Counts of a complaint may be severed “for purposes of 
determining whether [the counts are] ‘frivolous.’”  Lake Lenore 
Estates, Assocs. v. Twp. of Parsippany-Troy Hills Bd. of Ed., 312 
N.J. Super. 409, 421 (App. Div. 1998). 

A motion for sanctions under R. 1:4-8 will be denied where the 
pleading party had an objectively reasonable and good faith belief 
in the merits of the claim.  First Atl. Fed. Credit Union v. Perez, 391 
N.J. Super. 419, 433 (App. Div. 2007).  However, litigation may 
become frivolous, and therefore sanctionable, by continued 
prosecution of a meritless claim, even if the initial pleading was not 
frivolous or brought in bad faith.  DeBrango, 328 N.J. Super. at 227-
28, 230.  This is because the “requisite bad faith or knowledge of 
lack of well-groundedness may arise during the conduct of the 
litigation.”  United Hearts, 407 N.J. Super. at 390 (citation omitted).  
In such cases, the party seeking sanctions would only be entitled to 
fees and/or costs incurred from the time the litigation became 
frivolous, rather than from the inception of the litigation.  
DeBrango, 328 N.J. Super. at 230. 

Id. at *20-21.  

In the end, the Appellate Division affirmed the trial judge:   

We agree that defendants’ attorney’s certification of services 
substantially complied with the requirements of Rule 4:42-9, and are 
satisfied that frivolous lawsuit sanctions were warranted. The 
litigation was frivolous because the fraud and unjust enrichment 
claims were without any reasonable basis in law or equity and could 
not be supported by a good faith argument for an extension, 
modification, or reversal of existing law.  N.J.S.A. 2A:15-59.1(b).  
Even if the amended complaint was not frivolous, the litigation 
clearly became frivolous, and therefore, sanctionable, by plaintiffs’ 
continued prosecution of meritless claims that had no evidential 
support whatsoever. United Hearts, 407 N.J. Super. at 390; 
DeBrango, 328 N.J. Super. at 227-28, 230.   
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Id. at *22-23.  

In a footnote, the Appellate Division explained:  “R. 1:4-8 governs frivolous lawsuit 
claims against attorneys, which is not the case here.  Claims against parties governed by N.J.S.A. 
2A:15-59.1 are affected by the procedural but not the substantive provisions of Rule 1:4-8.  Toll 
Bros., Inc. v. Twp. of W. Windsor, 190 N.J. 61, 69-73 (2007).  Plaintiffs do not dispute that 
defendants complied with the procedural requirements of R. 1:4-8.” 

III.  GIFT DISPUTES 

In the Matter of the Estate of John F. McGrail, Jr., Deceased, No. A-4570-16T1, 2018 
WL 2949145 (N.J. Super. Ct. App. Div. June 13, 2018), certif. denied, 236 N.J. 51 
(2018). 

This decision applied the standards of a gift to affirm the transfer of a classic car. 

Petitioner William J. McGrail, Jr. (“William”) filed a claim against the estate of his 
nephew, John McGrail, Jr. (“John Jr.”).  William claimed to be the owner of the vehicle.  
However, John Jr.’s estate contended the vehicle was a gift and was therefore an asset of the 
estate.   

William purchased a new Austin Healy in 1966.  He owned and possessed it until 2009, 
when he entered a nursing home in Maryland and asked John Jr. to store the vehicle in New 
Jersey.  William maintained that Medicaid regulations permitted him to maintain ownership of 
the vehicle while he resided in the nursing home. 

The estate claimed that John Jr. drove to Maryland to retrieve the vehicle.  From then 
until his death, he repaired, maintained, stored, and insured the vehicle in New Jersey. 

The trial judge found that the vehicle was a gift from William to John Jr., because all 
three elements establishing donative intent were satisfied.  First, the judge found unequivocal 
notice of donative intent by William.  William left the car in John Jr.’s possession since 2010 and 
did not seek to have it returned or contribute to the upkeep, storage, or insurance. 

Second, the judge determined the vehicle was delivered to John Jr.  Indeed, the vehicle 
was inoperable as of 2010, and John Jr. physically transported the car from Maryland to New 
Jersey on a flatbed truck. 

Third, the judge found relinquishment of ownership by William because the car was in 
John Jr.’s possession since 2010.  William never drove the car after 2010. 

The Appellate Division affirmed, and found that the three elements to prove a valid gift 
had been met. 
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IV.  TRUST DISPUTES AND TRUSTEE LIABILITY 

In the Matter of the Estate of Violet Nelson, Deceased, 454 N.J. Super. 151 (App. Div. 
2018). 

The Appellate Division determined that the courts may look beyond the apparently plain 
language of a trust to determine the settlor’s probable intent.   

Violet Nelson left trust property to her “grandchildren.”  On its face, therefore, the trust 
apparently benefitted all six children of Violet’s three children -- sons Jacob (known as “Jack”) 
and Robert, and daughter Jacoba. 

Jack was the trustee.  He sought a declaratory judgment that Jacoba’s two sons were not 
included among Violet’s “grandchildren”; he argued that Violet did not consider Jacoba’s sons to 
be her “grandchildren” because Jacoba married outside their Orthodox Jewish faith.  Jack 
contended that, after Jacoba’s marriage in 1970, Violet mourned Jacoba as if she were dead and 
cut off contact with her. 

Indeed, the attorney who drafted the trust understood that Violet did not count Jacoba’s 
children among her grandchildren, nor even acknowledge their existence.  The drafting attorney 
used the word “grandchildren” to include only Jack’s and Robert’s children.  The attorney 
advised that he reviewed the trust with Violet, explained that only Jack’s and Robert’s children 
would benefit.  He further stated that Violet understood. 

Jack acknowledged that after years of silence between Violet and Jacoba, the two 
attempted reconciliation in 1986.  But he contended that relations were cut off again after Violet 
learned that Jacoba’s children had been baptized.  Jack pointed to an unprobated will Violet 
signed in 1988.  It identified Jacoba as her daughter, but omitted Jacoba’s sons among the listed 
grandchildren, and expressly left nothing to Jacoba or her “surviving issue.”  A 2001 codicil also 
referred only to her “four grandchildren.” 

One of Jacoba’s sons, Jared Lina, opposed Jack’s declaratory judgment action.  He 
contended the trust was clear on its face.   He also presented extrinsic evidence to show that 
Violet intended to include all of her grandchildren in the trust, without exception.    

After discovery, Jared and Jack filed cross-motions for summary judgment.  The trial 
judge determined that Jared and his brother were trust beneficiaries, in reliance mainly on the 
plain meaning of “grandchildren.” The judge concluded that In re Estate of Gabrellian, 372 N.J. 
Super. 432, 443 (App Div. 2004), barred the court from considering extrinsic evidence. 

The Appellate Division explained at the outset that a “court’s primary goal in interpreting 
a trust agreement is to fulfill the settlor’s intent.”  Id. at 158.  “The court may even read a trust or 
will ‘contrary to its primary signification’ if necessary ‘to prevent the intention of the testator 
from being defeated by a mistaken use of language.’  Id at 158. (citations omitted).   

The Appellate Division clarified that the focus is on probable intent (as codified at 
N.J.S.A. § 3B:3-33.1):     

The Court “continue[s] to adhere to the view of the doctrine of 
probable intent expressed in Fidelity Union.”  Payne, 186 N.J. at 
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335.  The doctrine does not permit a court to “conjure up an 
interpretation or derive a missing testamentary provision out of 
whole cloth.”  Engle v. Siegel, 74 N.J. 287, 291 (1977) (quoting In 
re Estate of Burke, 48 N.J. 50, 64 (1966)).  However, a court “may, 
on the basis of the entire will, competent extrinsic evidence and 
common human impulses strive reasonably to ascertain and carry 
out what the testator probably intended . . . .”  Ibid. (quoting Burke, 
48 N.J. at 64). 

Id. at 158-159. 

The court further explained that fulfilling a settlor’s or testator’s probable intent takes 
two forms:  interpretation and reformation.  The former entails discerning the meaning of 
language already in the instrument.  Reformation “involves remaking or modifying an 
instrument, to correct mistakes, to fulfill an unexpressed intention, or to address circumstances 
that were unforeseen.”  Id. at 160.   

The appeals court further explained the distinction in the burdens of proof:  “The 
preponderance-of-the-evidence standard of proof applies to interpretation; however, the more 
rigorous clear-and-convincing standard of proof applies to reformation.”  Id. at 160.  “The higher 
standard of proof for reformation is warranted to prevent reliance on ‘contrived evidence.’”  Id. 
at 160 (citations omitted).  

The Appellate Division explained that, as to interpretation, “our courts have long 
disapproved the so-called ‘plain meaning rule,’ which bars a court from looking beyond the face 
of a writing to consider extrinsic evidence in ascertaining intent.”  Id at 160.  Indeed, “these 
principles of interpretation apply with greater force in interpreting trusts and wills.”  Id. at 162. 

The appeals court continued: 

Against the backdrop of this substantial authority, we cannot 
endorse the general statement in Gabrellian, 372 N.J. Super. at 443, 
upon which the trial court relied (and for which we intend no 
criticism), that “[t]he doctrine of probable intent is not applicable 
where the documents are clear on their face and there is no failure 
of any bequest or provision.”  As noted, a court may resort to 
extrinsic evidence to unveil ambiguity that does not appear on the 
document’s face. 

Nor is our Court’s long-held resistance to the “plain meaning rule” 
limited to cases where there is a failure of a bequest…. 

We should not tolerate interpreting a trust to provide benefits the 
settlor did not intend.     

Id. at 163 (citations omitted).   
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The Appellate Division thus reversed the grant of summary judgment against Jack and 
remanded the matter:  

We are satisfied that, extending to Jack all favorable inferences, 
extrinsic evidence demonstrated  that “grandchildren,” as the term 
was used in this trust, was ambiguous.  While “grandchildren” 
generally means “the children of children,” Jack presented evidence 
that Violet used the term in a different sense, personal to her….   

Jack has presented sufficient extrinsic evidence to support a 
conclusion that “grandchildren” meant not all children of Violet’s 
children, but the children of her sons, who continued to practice her 
religion, and not the sons of her daughter who inter-married.  Having 
established ambiguity, Jack is obliged to demonstrate by a 
preponderance of the evidence that his proposed meaning is the one 
that fulfils Violet’s intent.  He may do so by marshaling extrinsic 
evidence.  Of course, Jared may counter that with evidence of his 
own. 

Even if the court as fact-finder is not persuaded that “grandchildren” 
excluded Jacoba’s children, Jack should be allowed to establish that 
the scrivener made a mistake in using the word, and in drafting the 
trust without identifying the four grandchildren Violet intended to 
benefit.  That would require reformation of the trust.  Jack would 
bear the burden of demonstrating that general intent by clear and 
convincing evidence. 

Id. at 166.  

Poling v. BNY Mellon, Nos. A-1502-15T1 and A-3507-15T2, 2018 WL 5316092 (N.J. 
Super. Ct. App. Div. Oct. 29, 2018). 

This case centered on a decades-long family conflict as to various pieces of property.    
The Appellate Division opinion consolidated two appeals that arose out of litigation involving 
the partition by sale of approximately 120 acres of farmland in East Windsor Township, known 
as Chamberlin Farm. 

James Clark Poling (“James”) appealed three orders approving the sale of the last unsold 
portion of the property, appointing Mark Solomon (“Solomon”) as successor partition 
commissioner, and denying his cross-motion to dismiss. 

Elizabeth Poling (“Elizabeth”) appealed two orders dismissing with prejudice her claim 
against Solomon, enjoining any future litigation against him, and dismissing with prejudice her 
2015 claim against BNY Mellon as corporate trustee for trusts related to the property. 

Litigation began in 1995 and involved the Chamberlin Farm, which was distributed 
among many family members and family trusts.  During the course of litigation, which included 
federal litigation, Solomon was appointed as partition commissioner.  As commissioner, 
Solomon sold certain portions of Chamberlin Farm pursuant to trial court orders.   
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As to James’s appeal, the Appellate Division affirmed the trial court’s orders, finding that 
all three orders were interlocutory and no motion for leave to appeal was filed.   

As to Elizabeth’s appeal, the Appellate Division first reviewed the trial court’s order 
dismissing her quiet title action.  The trial court had dismissed the quiet title action on several 
grounds, including, but not limited to the following:  Elizabeth and her late husband had failed to 
satisfy the jurisdictional pre-requisite for bringing the action; they failed to serve the interested 
parties; and the action constituted an unjustified collateral attack on an October 1999 order.   

As to the issue of the jurisdictional prerequisite, the appellate court turned to N.J.S.A. § 
2A:62-1 and found Elizabeth had not met those requirements.  The seven-acre parcel at issue was 
undeveloped but had been farmed over the years.  Elizabeth did not actually possess the 
property, nor did she pay taxes on it.  Further, a quiet title action may be maintained “when no 
action is pending to enforce or test the validity of such title.”  In this case, there was a pending 
partition action involved the same seven-acre parcel of land.   

The court also concluded that plaintiff was seeking relief -- in her quiet title action -- 
based on an inappropriate collateral attack of a 1999 court order.  A collateral attack is an 
attempt in a separate and independent proceeding to question the integrity and validity of any 
adjudication in another proceeding.  Collateral attacks are barred in the interest of repose, unless 
the order is procured by fraud on the court or third parties, or the issuing court lacked 
jurisdiction.  Elizabeth and her husband were not strangers to the partition action and they did 
not demonstrate any evidence of fraud. 

Next, the court looked at the dismissal of the claims against partition commissioner 
Solomon.  Solomon had been appointed pursuant to Rule 4:63-1 to serve as an officer of the 
court and, as such, enjoyed quasi-judicial immunity.  Thus, Solomon was subject to liability only 
if was found to be acting in the clear absence of all jurisdictions.  With respect to Solomon’s sale 
of the seven-acre parcel, Solomon acted upon the direction of the court to sell Chamberlin Farm.   

Lastly, the Appellate Division turned to the award of monetary sanctions against 
Elizabeth.  Rule 1:4-8(b)(1) lays out the procedure that must be complied with before sanctions 
are imposed.  A party seeking fees must strictly comply with the rule.  The trial court did not 
address whether Solomon, who had sought the sanction against Elizabeth and her family, had 
complied with the requirements and the record did not include any evidence of any compliance.  
Thus, the Appellate Division reversed the award of fees against Elizabeth. 

Similarly, the Appellate Division reversed the order enjoining Elizabeth and her family 
from filing any future litigation against Solomon.  For a court to constrain an individual in this 
way, there must be a showing of a pattern of frivolous litigation and evidence that the imposition 
of sanctions has not been a deterrent.  There was an absence of evidence as to these factors. 

The remaining trial court orders were affirmed.   

In re Trust of Ray D. Post, No. A-0929-16T1, 2018 WL 3862756 (N.J. Super. Ct. App. 
Div. Aug. 15, 2018). 

Plaintiff Valley National Bank (“VNB”) filed an application for approval of a formal 
accounting.  The remainder beneficiaries objected, complaining inter alia that VNB violated the 
terms of the trust by diversifying the trust portfolio in violation of the language of the trust. 
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The trust was a two-page document created in 1975.  The grantor specifically provided 
that the trustee was to retain the assets deposited into the trust, free of any liability for such 
retention.  The income from the trust was payable to the grantor for his lifetime, then to the 
grantor’s wife.  On the death of the grantor’s wife, the remainder was to be paid to the grantor’s 
two granddaughters.   

The grantor predeceased his wife, who lived until 2008.  Meanwhile, the original trustee 
was acquired by VNB in 1993.  In or about May 2000, VNB became concerned that the trust 
assets were not properly diversified.  As a result, the bank had the matter reviewed by counsel, 
who advised that the bank had four options:  do nothing if it was satisfied that the trust assets 
were acceptable; diversify the portfolio; notify the beneficiaries and seek consent to 
diversification; and seek court approval of the decision to diversify.   

VNB chose to simply diversify.  The evidence at trial indicated that the bank never 
explicitly notified the beneficiaries that it had chosen to disregard the specific instructions of the 
trust and diversify the portfolio.  A few months after his initial letter, in an unsolicited follow-up 
letter, the bank’s attorney advised that, based on a recent judicial decision, VNB should seek 
instruction from the court before diversifying or else it “was acting at its own peril.”  VNB never 
did so and continued to diversify.  

The bank’s defense was that the Prudent Investor Act supersedes a grantor’s express 
direction in a trust regarding investments.  The trial court rejected that argument based on the 
plain language of the statute.  The bank’s secondary argument was that the remainder 
beneficiaries were estopped from objecting because they knew or should have known of the 
bank’s actions, despite the fact that VNB never expressly notified the beneficiaries of its course 
of action.  This argument was based on the fact that the beneficiaries began receiving statements 
prior to the diversification, which began in the year 2000, and according to the bank, had full 
knowledge of the terms of the trust at that time.  

The trial court held that the bank violated its fiduciary duty by disregarding the terms of 
the trust and failing to obtain either the consent of the beneficiaries or judicial approval for its 
actions.  It accepted in part, however, the bank’s equitable defense, finding that since the bank 
sent the trust in 2008 to the beneficiaries, and since the beneficiaries had been receiving 
statements prior to that time regarding the trust investments, the beneficiaries should have 
objected in 2008 and thus their damages were measured from that date.   

The trial court determined that, had the bank followed the grantor’s directions and 
retained the assets, the value of the trust portfolio in 2008 would have been $520,000 more than 
the value of the actual diversified portfolio.  Therefore, the trial court entered judgment against 
the bank and in favor of the beneficiaries, in the amount of $520,000, plus pre-judgment interest.  
The  court disallowed commissions to the bank after May 2008, finding that it had stopped 
managing the assets as of the date of death of the income beneficiary.  

The Appellate Division affirmed in all respects. 
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In the Matter of Inter Vivos Trust, Florence Fisher and Estate of Florence Fisher, No. 
A-0378-16T3 and No. A-0515-16T, 2017 WL 5895758 (N.J. Super. Ct. App. Div. 
Nov. 28, 2017). 

These two pieces of litigation involved the efforts of plaintiff Meredith A. Fisher to void 
estate planning by her mother, the late Florence Fisher.   

In the first action -- the “trust action” -- plaintiff sought to remove defendant Allan C. 
Bell as trustee of an inter vivos trust created by Florence for plaintiff’s benefit, alleging he 
breached his fiduciary duty of loyalty.  The trial court granted defendant’s motion for summary 
judgment, finding plaintiff presented no proof of defendant’s improper administration of the 
trust.   

The other litigation was the “will action,” in which plaintiff alleged undue influence as to 
Florence’s will.  The trial court granted summary judgment on the ground that plaintiff’s 
complaint was untimely filed and without good cause for an extension of time under R. 4:48-2.  
Plaintiff, a New York resident, was deemed to have filed the will action after her six-month 
deadline.  The court also determined that plaintiff presented no evidence of undue influence to 
warrant the relief requested. 

Plaintiff appealed.  (She was pro se on the appeal and appears to have been pro se in the 
underlying case.)   

In the trust action, plaintiff sought removal of defendant as trustee under N.J.S.A. § 
3B:14-21(c), as a fiduciary may be removed if he or she “[e]mbezzles, wastes, or misapplies any 
part of the estate for which the fiduciary is responsible, or abuses the trust and confidence 
reposed in the fiduciary.”  She claimed that due to defendant’s choices in administering other 
unrelated trusts, he was unable to properly administer her trust. 

The Appellate Division explained: 

Courts are reluctant to remove a fiduciary appointed by a grantor 
absent specific proof of fraud, gross carelessness or indifference.  
See Braman v. Central Hanover Bank & Trust Co., 138 N.J. Eq. 165, 
196-97 (Ch. 1946).  Not only should the court be reluctant to remove 
a fiduciary, but “so long as an executor or trustee acts in good faith, 
with ordinary discretion and within the scope of his powers, his acts 
cannot be successfully assailed.”  Connelly v. Weisfeld, 142 N.J. Eq. 
406, 411 (E. & A. 1948).  Disagreement between a beneficiary and 
a fiduciary is not cause for removal.  In re Koretzky, 8 N.J. 506, 531 
(1951).  “[T]here must be a demonstration that the relationship will 
interfere materially with the administration of the trust or is likely to 
do so.”  Wolosoff v. Csi Liquidating Tr., 205 N.J. Super. 349, 360-
61 (App. Div. 1985).  Indeed, to remove a trustee there must be facts 
to warrant such action.  See Matter of Konigsberg, 125 N.J. Eq. 216, 
219 (Prerog. Ct. 1939). 

Id. at *6-7.  
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Accordingly, the Appellate Division affirmed the trial court’s ruling:  “plaintiff failed to 
demonstrate defendant acted improvidently in managing plaintiff’s trusts.  Confronted with 
defendant’s certification that the trust’s assets have been properly managed, plaintiff presented 
no evidence of fraud, indifference, bad faith, or carelessness by defendant.”   Id. at *7.  

As to the will action, initially the Appellate Division disagreed with the trial court as to 
the claims being time-barred, concluding that the trial court mistakenly applied its discretion by 
not allowing plaintiff a 30-day filing extension for good cause: 

The record shows that within six months of defendant’s appointment 
as executor, plaintiff attempted to file a pro se complaint making the 
same allegations and seeking the same relief set forth in the two 
complaints she later filed that are the subject of this appeal.  
However, a court clerk did not accept her filing; instead advising her 
that she had to file two separate complaints.  Plaintiff contended her 
preparation of the two complaints was delayed when she became ill.  
She also argued she had to represent herself because her sisters 
delayed payment of her trust funds in order to prevent her from 
hiring a lawyer to contest the will. 

We agree with the court that plaintiff’s inability to afford counsel is 
not a basis for a good cause finding.  In re Estate of Schifftner, 385 
N.J. Super. 37, 44 (App. Div. 2006), certif. denied, 188 N.J. 356 
(2006).  We also take no issue with the court’s finding that there was 
no specific support for plaintiff’s claim that her illness prevented her 
from meeting the filing deadline.  Nevertheless, we conclude the 
court should have recognized plaintiff’s specific and non-
speculative allegation that her filing would have been timely but for 
the court clerk’s action.  Under our summary judgment guidelines, 
these factual allegations should have been viewed in the light most 
favorable to plaintiff in her opposition to defendant’s summary 
judgment motion.  While her initially submitted complaint may have 
required a subsequent amendment to conform to the court rules, it 
should have been considered timely filed. 

Id. at *8-9.  

However, the Appellate Division still upheld summary judgment against plaintiff in the 
will action because the trial judge properly found that there was no proof that Florence’s will was 
the product of undue influence.  

V. ESTATE TAX LIABILITY  

Estate of Van Riper v. Director, Div. of Taxation, 30 N.J. Tax 1 (Tax Ct. 2017), aff'd, 
456 N.J. Super. 314 (App. Div. 2018), certif. granted, 236 N.J. 565 (N.J. Feb. 8, 2019). 

Walter and Mary Van Riper were husband and wife.  They established an irrevocable 
trust in 2007 to hold their marital home.  The trust required the trustee to provide a residence for 
the Van Ripers and to pay all carrying costs. 
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Walter passed away three months later.  Mary remained in the house and passed away six 
years later, in 2013.  Under the terms of the trust, the home was to be held for the benefit of the 
Van Ripers until both of their deaths, at which point the house passed to their niece, a Class D 
beneficiary.   

In 2015, Mary’s estate filed a New Jersey inheritance tax return, reporting that no tax was 
due on the transfer of the house. 

The New Jersey Division of Taxation audited the return and determined that $935,000 – 
the value of the house at Mary’s death – was part of her estate for inheritance transfer tax 
purposes.  The Division determined that the gross estate was $947,716.96 and the net taxable 
estate was $890,550.96.  The tax assessed was $135,488.15. 

The estate filed a complaint in the New Jersey Tax Court, which ruled against the estate 
on motions by both parties for summary judgment.  Estate of Van Riper v. Director, Div. of 
Taxation, 30 N.J. Tax 1 (Tax 2017). 

The Tax Court considered the application of N.J.S.A. § 54:34-1.1.  In New Jersey, an 
inheritance tax is imposed upon a transfer in the amount of $500 or more of “real or tangible 
personal property[,] situated in this State[,] . . . [that] is transferred by will or by” New Jersey’s 
intestate laws, of a New Jersey resident “dying seized or possessed thereof.”  N.J.S.A. § 54:34- 
1(a).  The tax also is imposed upon the transfer by will or intestate law of real or tangible 
personal property of a decedent who is not a resident of New Jersey at the time of death.  
N.J.S.A. § 54:34-1(b).  In addition, a tax is imposed on a transfer of property by deed, grant, 
bargain, sale or gift that is made either in contemplation of death or intended to take effect at or 
after death.  N.J.S.A. § 54:34-1(c).   

However, the focus of the Tax Court was N.J.S.A. § 54:34-1.1, which provides that: 

[a] transfer of property by deed, grant, bargain, sale or gift wherein 
the transferor is entitled to some income, right, interest or power, 
either expressly or by operation of law, shall not be deemed a 
transfer intended to take effect at or after transferor’s death if the 
transferor, more than [three] years prior to death, shall have 
executed an irrevocable and complete disposition of all reserved 
income, rights, interests and powers in and over the property 
transferred. 

The estate argued that this statutory exemption applied because the Van Ripers made an 
irrevocable and complete disposition of their house in 2007.  The Tax Court disagreed, and 
determined that the transfer was not exempt under N.J.S.A. § 54:34-1.1 because the Van Ripers 
retained interests in the property during their lives.  The Tax Court also rejected the estate’s 
alternative argument that only one-half of the value of the home was includable in Mary’s 
taxable estate.   

The estate appealed, on the argument that the Division should have assessed tax on only 
one-half of the value of the house at the time of Mary’s death, since she had a one-half 
ownership interest in the property.  The New Jersey State Bar Association and the New Jersey 
Land Title Association supported the estate’s position in the appeal. 
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The Appellate Division affirmed: 

[T]he Van Ripers transferred title to their home to the trust, but 
required the trustee to provide them with a residence and shelter 
during their lives.  Upon the death of Walter and Mary, whichever 
occurs last, the trustee must transfer any assets remaining in the trust 
to the Van Ripers’ niece.  The Tax Court correctly noted that the 
retention of life interests by Walter and Mary “postponed the niece’s 
enjoyment of the property until” the Van Ripers died.  Estate of Van 
Riper, 30 N.J. Tax at 11.  The court correctly determined that the 
transfer is subject to tax under N.J.S.A. 54:34-1(c). 

Id. at 320. 

The Appellate Division also noted that Walter and Mary held the subject property as 
tenants by the entirety.  Accordingly, the Division properly determined that her transfer of that 
interest was subject to tax at the time of her death, when the niece acquired ownership of the 
property.  At that time, the entirety of the estate passed to the niece.   

The appeals court further explained that the Division had not imposed the inheritance 
transfer tax upon both estates -- only upon Mary’s estate, on the reasoning that, when she and 
Walter transferred the property to the trust, she held the property by the entirety.  “The transfer 
of Mary’s interest was intended to take effect at or upon her death or Walter’s death, whichever 
was the last to occur.  Since Mary died after Walter, the full value of the property was includable 
in her estate for tax purposes.”  Id. at 325.  

The Appellate Division thus concluded: 

When Walter and Mary transferred the property to the trust, they 
owned the property as tenants by the entirety.  Together, they made 
a transfer intended to take effect at or upon Walter or Mary’s death, 
whichever was the last to occur.  Because Mary had an undivided 
ownership interest in the property, and the transfer of that interest 
took effect upon her death, the Division properly included the full 
value of the property in Mary’s taxable estate for inheritance transfer 
tax purposes. 

Id. at 327. 

Estate of Chernowitz v. Dir., Div. of Tax’n, No. 004863-2017, 2018 WL 6173591 (N.J. 
Tax Court Nov. 16, 2018). 

The New Jersey Tax Court addressed whether the decedent’s $5.1 million transfer was in 
contemplation of her death, such that it triggered New Jersey transfer inheritance tax due 
pursuant to N.J.S.A. § 54:34-1.  

In 2012, at the age of 98, Edith Chernowitz (“Edith”) gifted approximately $5.1 million 
to her family members.  Of the $5.1 million transferred, $2.8 million was transferred outright to 
her nephew, Richard Jacoby (“Richard”).  Another amount in excess of $2 million was 
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transferred to a trust to benefit Richard, his wife and children.  Finally, $300,000 was gifted to a 
special needs trust that was previously created by Richard’s mother to benefit his brother. 

Edith filed a gift tax return in 2012, at which time the gifts qualified for the applicable 
annual federal unified estate and gift tax exclusion, which was $5.12 million.  Id. at *8.  Less 
than three years later, on October 25, 2014, Edith died.  Her estate was assessed New Jersey 
transfer inheritance tax on the entire $5.1 million gift on the basis that the transfer was made 
within three years of her death and in contemplation of her death.   

Edith’s estate (“the Estate”) appealed the assessment. 

Pursuant to N.J.S.A. § 54:34-1, a tax is imposed on the transfer of real and personal 
property from a decedent’s estate.  Moreover, a transfer made without adequate valuable 
consideration and within three years prior to death is deemed to have been made in 
contemplation of death, absent proof to the contrary, and triggers the tax obligation.  See N.J.S.A. 
§ 54:34-1(c).  This period has been termed the so-called “presumptive period.”  To determine 
that a transfer was made during the “presumptive period” three elements must be established:  
(1) a transfer without adequate valuable consideration; (2) within three years prior to death of the 
donor; and (3) of a material part of the estate. 

The court found it was undisputed that the transfer by gift was without adequate 
consideration.  There was not any claim that Edith received something in return for the $5.1 
million.  In addition, the gift was made in 2012 and Edited died in 2014; thus the transfer was 
indisputably within three years.  Finally, the court found the third element was satisfied since the 
bequest constituted approximately 28% of the Estate, which was greater than the size of estates 
previously considered by the Appellate Division and Tax Court in prior cases.  See Estate of 
Maguire v. Dir., Div. of Tax’n, 9 N.J. Tax 437, 444 (Tax 1987) (finding that 17.7% constituted 
material part of estate); In re Estate of Shivers, 105 N.J. Super. 242, 246 (App. Div. 1969) 
(finding that 25% constituted material part of estate).   

The Estate then sought to rebut the presumption by a preponderance of the evidence.  The 
court relied on the factors delineated by the New Jersey Supreme Court in Swain v. Neeld, 28 
N.J. 60, 70 (1958), which consist of the following:    

i. Age; 
ii.  General condition of health of the donor at the time of making of the gift 

iii.  The time interval between the inter vivos transfer and death;  
iv. The existence of a desire to evade inheritance taxes;   
v. Whether or not the inter vivos transfer was part of a testamentary scheme or plan;  

vi. Past history of substantial gifts by the donor; 
vii.  Whether or not the gift was made to the natural objects of the donor’s bounty; and  

viii.  Whether or not there existed an emergency situation which may have prompted 
the donation.  

 
Id. at *13-14. 
 

The court determined that it could not consider any one factor in a vacuum, but rather  
must consider the factors in their totality.  In doing so, the court found the Estate failed to 
overcome the presumption that the gift was made by Edith in contemplation of her death.  For 
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instance, Edith was 98 years old at the time the gift was made, and it was undisputed that she 
faced cancer and other ongoing health issues at the time.  Edith also had a desire to avoid 
negative changes in tax law and reduce the inheritance tax burden, which was demonstrated 
through notes and correspondence with her financial advisor.  Furthermore, Edith did not have a 
history of making prior gifts to her natural bounty, and there was no emergent reason for making 
the gift. 

Accordingly, the court found an inter vivos gift was presumed to have been made in 
contemplation of Edith’s death, and therefore was taxable as part of the Estate.       

VI.  TRUST/FAMILY LAW DISPUTES   

In The Matter of the 1990 Irving Helsel Family Trust, Nos. A-2266-16T4 and A-2932-
16T4, 2019 WL 993109 (N.J. Sup. Ct. App. Div. Feb. 28, 2019). 

This opinion resolves two appeals regarding the 1990 Irving Helsel Trust (“the trust”).   
The trust includes a family trust and an exempt trust.  The issues on appeal involved attorneys’ 
fees, management of the trust, removal of the co-trustees and approval of the final accounting. 

In A-2266-16, the Appellate Division affirmed the December 16, 2016 reconsideration 
order in which a second judge granted the parties attorneys’ fees beyond the $50,000 limit set by 
the first judge.   

In A-2932-16, the Appellate Division affirmed the orders removing defendants Monica 
and Frederick Helsel as co-trustees of the family trust, keeping them as co-trustees of the exempt 
trust, and awarding them attorneys’ fees to be paid by the family trust.  The Appellate Division, 
however, reversed and remanded the order approving the final accounting because the reasons 
for denial of the objections were not set forth on the record.   

Irving Helsel settled the trust in 1990 and designated his children, Frederick and Bonnie, 
as beneficiaries of the family trust.  To help mitigate her lifelong battle with schizophrenia, 
Bonnie had received her share of the family trust since it was created.  Frederick, however, had 
to wait until his father’s death, in 1994, to receive his share of the family trust. 

In November 2013, a New York court declared Bonnie mentally incapacitated and 
appointed New York attorney Michael Goldstein as guardian of Bonnie’s person and property.   

Goldstein wanted to liquidate the family trust to pay for Bonnie’s care.  In March 2014, 
the co-trustees filed an action in the Probate Part to clarify the parameters of the trust.  Goldstein 
filed a counterclaim seeking to have them removed as co-trustees of both the family trust and 
exempt trust and to have the assets of both trusts distributed to Goldstein as Bonnie’s guardian.   

In January 2016, the first trial court judge ordered that Monica and Frederick should be 
removed as co-trustees of the family trust because trust funds had been used to pay Monica’s 
health insurance, to purchase burial plots for Monica and Frederick, and to make charitable 
donations in lieu of taking a commission.  The judge appointed two lawyers as substitute co-
trustees of the family trust.  Monica was authorized to be a “consultant” to the substitute co-
trustees.  Monica and Frederick were directed to file a formal accounting within 90 days.   
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The trial court found there was no basis to remove Monica and Frederick as co-trustees of 
the exempt trust or to dissolve either trust and transfer the trust assets to Bonnie’s guardian.  

In June 2016, the first judge, on the verge of retirement, rendered her oral decision 
approving attorneys’ fees for each party to a maximum allowance of $50,000, calculated as 200 
hours at an hourly rate of $250, with payment to be made from the family trust.  Because the 
judge retired before she was able to memorialize her decision in an order, a second judge did so 
on August 16, 2016.  The second judge then had the task of deciding the ensuing motions 
seeking reconsideration of that order. 

In response to the reconsideration motions, the second judge first determined that Monica 
and Frederick’s counsel should be awarded $146,000 in fees and Goldstein’s counsel should be 
awarded $153,000 in fees from the family trust.  The second judge then denied Goldstein’s 
request for reconsideration of the order denying his request to remove the co-trustees of the 
exempt trust.  The second judge also entered an order approving the accounting of the family 
trust, over Goldstein’s objections.   

In the first appeal, Monica and Samuel argued that the $50,000 cap on counsel fees was 
the law of the case and that the second judge had no authority to disregard it.  The Appellate 
Division rejected that argument, noting that, on reconsideration, a judge has authority to change 
a prior order.  The Appellate Division also found that the second judge’s ruling was not an abuse 
of discretion.  The second trial judge stated: 

This court has reviewed the fee application and the court is of the 
opinion that the hourly rate sought by the attorneys is reasonable, 
the amount of the time spent is reasonable and the full amount of the 
legal fee application should be allowed.  The court can understand 
what the first judge was trying to do by way of preserving the 
amount available to Bonnie for her wellbeing but the court disagrees 
that the attorneys should be awarded less than the reasonable fee, 
given the lodestar approach, in order to benefit the beneficiary of the 
trust.  That benefit should not come at the expense of the attorneys, 
whose fees are in all respects reasonable.  

Id. at *4.   

In the second appeal, Goldstein raised several arguments. 

Goldstein first argued that both judges erred in not removing Monica and Frederick as co-
trustees of the exempt trust since they were removed from the same positions with the family 
trust.  The opinion reviewed the statutory criteria and multiple cases regarding the standard for 
removal of a fiduciary.  The Appellate Division concluded that neither trial court judge had 
abused his or her discretion by refusing to remove the co-trustees of the exempt trust. 

Second, Goldstein argued that since Monica and Frederick had been removed as co-
trustees of the family trust, both judges abused their discretion by awarding fees to their 
attorneys.  The Appellate Division rejected this argument, noting, “[t]he reviewing court will 
disturb a trial court’s award of counsel fees only on the rarest of occasions, and then only 
because of a clear abuse of discretion.”  Id. at *5 (quoting Packard-Bamberger & Co. v. Collier, 
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167 N.J. 427, 443-44 (2001)).  The Appellate Division found no basis to conclude that either 
judge abused their discretion. 

Third, Goldstein argued that Monica should be compelled to disgorge commissions she 
earned as co-trustee of the family trust.  The Appellate Division rejected this argument, 
concluding that the fact that a fiduciary has been removed does not require a loss of 
commissions.  The court concluded that Monica had served as co-trustee for 22 years and that 
her removal for paying personal expenses did not warrant a loss of all commissions. 

Fourth, Goldstein argued that the second judge failed to address Goldstein’s objections to 
the final accounting.  The Appellate Division explained, “[o]ur ability to resolve an appeal is 
largely dependent upon the trial court’s compliance with its obligation to state its findings of fact 
and conclusions of law,” and that “[a]ctions to settle a probate accounting require a “line by line” 
review of the exceptions.”  Id. at *6 (quoting Higgins v. Thurber, 205 N.J. 227, 229 (2011)).     
“When that is not done, this court’s review is impeded, and a remand is necessary.”  Id. (quoting 
Elron v. Elron, 439 N.J. Super. 424, 443 (App. Div. 2013)).  The Appellate Division noted that, 
in rendering his opinion approving the account, the second judge stated on the record that he had 
reviewed Mr. Goldstein’s objections and the explanations provided by the co-trustees, and that 
those objections and explanations had also been reviewed by the surrogate.  While the judge put 
his conclusion on the record, he did not put his findings or reasons on the record, and the 
decision to approve the final account was remanded for that purpose.   

In re Estate of McAleer, 2018 PA Super. 227, 194 A.3d 587 (2018), petition for 
allowance of appeal granted, 201 A3d 724 (Pa., Feb. 4, 2019). 

The settlor’s son and trustee, William H. McAleer, was involved in extensive litigation 
with two stepsons of the settlor, who were beneficiaries of the trust.  Upon an accounting by the 
trustee, the beneficiaries raised objections, including that certain expenses paid by the trustee for 
legal fees were unreasonable.   

The trust provided that the trustee could “charge additional fees for services…  such as 
fees for legal services….”  Later in the document, the settlor “encourage[d] my Trustee to obtain 
appropriate legal advice if my Trustee has any questions concerning its duties and 
responsibilities as Trustee.”   

An accounting set forth approximately $220,000 in claimed legal fees.  In discovery on 
that issue, the beneficiaries requested “BILLING STATEMENTS;  Produce copies of billing 
statements for all … attorney fees as such are included in the Second and Final Account.”  In 
response, the beneficiaries received redacted bills with 223 entries blacked out.  The trustee had 
never filed any objection to the beneficiaries’ discovery request for those invoices.  And when 
the beneficiaries filed a motion to compel their production, the trustee failed to respond until oral 
argument on that motion.  The lower court ordered production of unredacted invoices.  The 
trustee had filed a similar request (for legal bills directed to the beneficiaries), but it was denied. 

The Pennsylvania Superior Court held that the trustee “failed to set forth specific facts to 
show that either the attorney-client privilege or the work product doctrine was applicable and 
properly invoked.”  Id. at 596.  As a result, the Superior Court held that appellate review was 
precluded.  Because it found that the order under review was not a final order, an order certified 
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as final, an interlocutory order appealable as of right, an interlocutory order appealable by 
permission, or an appealable collateral order, the appeal was quashed.  

However, at the end of its opinion, the Court began a discussion of a trustee’s duty to 
furnish information to beneficiaries, referring to Section 82 of The Restatement (Third) of 
Trusts, and specifically comment f concerning communications with counsel, and the opinion of 
the Allegheny County Court in Follansbee v. Gerlach, 56 Pa. D. & C.4th 483, 22 Fid. Rep.2d 
319 (2002).  The Superior Court indicated that it was “constrained to agree” with the trial court, 
which had followed Follansbee. Id. at 596.   That case had followed other cases (among mixed 
authority) that held that communications concerning claims or potential claims against the trustee 
might be protected, but that communications about trust administration would not be. 

On February 4, 2019, the Supreme Court of Pennsylvania granted allowance of appeal, 
stating the issue as follows:  “Do the attorney-client privilege and work product doctrines protect 
communications between a trustee and counsel from discovery by beneficiaries when the 
communications arose in the context of adversarial proceedings between the trustees and 
beneficiaries?” 

Appellant’s brief is due April 17, with appellees’ brief due 30 days thereafter; oral 
argument has not yet been set. 

Allen v. Estate of Allen, No. A-2605-17TI, 2019 WL 150169 (N.J. Super. Ct. App. 
Div. Jan. 7, 2019). 

This unpublished Appellate Division case covers a number of estate litigation topics, 
including real estate title issues, rights among spouses, and constructive trusts.   

The facts of the case are relatively simple.  In 1961, Norma Allen (“Norma”) and Donald 
L. Allen (“Donald”) were married.  They had three children.  In July 1972, Norma and Donald 
executed a Divorce Agreement, which among other things, stated: 

[Donald] shall, subsequent to the date of the execution of this 
agreement, and as soon as practical thereafter, aid [Norma] in 
securing a permanent home for [Norma] and the minor children in a 
location to be determined by both parties.  The gross price of said 
home shall not exceed $35,000.00 and the down payment which 
[Donald] shall be required to pay shall not exceed the sum of 
$6,500.00 and be not less than $6,000.00.  [Norma] shall then be 
responsible for the mortgage payments.  [Donald] shall purchase the 
home in his own name because of his ability to obtain financing and 
shall thereafter immediately deed said property to [Norma] by 
Warranty Deed.  [Norma] agrees that should at any time she 
remarry, then and in this event, said home shall be placed for sale 
by [Norma] and any equity therefrom divided equally between 
[Donald] and [Norma].  Should [Norma] either sell or transfer said 
home without the written consent of [Donald], said property should 
be appraised and a reasonable equity be determined.  [Norma] 
should then pay one half of such equity. 

Id. at *1.   
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In September 1972, the Superior Court of Georgia issued a Final Judgment of Divorce, 
which incorporated Donald and Norma’s Divorce Agreement.  Five days after their divorce was 
finalized, Donald and Norma were titled property in Little Silver and identified on the Deed to 
the property as “husband and wife.”  The purchase price of the Little Silver property was 
$36,000, and the down payment was paid by Donald in the amount of $7,200.  It was undisputed 
that Norma lived in the house in Little Silver until her death.  She paid the property taxes, 
homeowners insurance, and general property maintenance.  She never remarried.   

Donald remarried and after living for a time in Georgia, moved with his second wife to 
Rumson, New Jersey.  Donald’s second wife died, and he married Karen.  In or around 1998 or 
1989, Donald and Karen relocated to Florida.  Donald died on November 22, 2001.  He 
bequeathed his entire estate to Karen and named her as the personal representative of his estate.  
Thereafter, Karen had Donald’s Will admitted to probate in the State of Florida.  The Will did 
not mention the Little Silver property.   

On April 15, 2016, Norma filed a Complaint against Donald’s estate and Karen seeking a 
judgment declaring that she had sole legal and equitable title to the Little Silver property.  She 
alleged that she and Donald intended that she alone would have title to the property and that 
Donald held his interest under the Deed in constructive trust for her.   

Norma died on March 17, 2017.  The trial court thereafter entered an Order substituting 
Norma’s daughter, Jennifer, the administratrix of Norma’s estate, as plaintiff in the action.  
Donald‘s estate filed an answer and counterclaim alleging it was entitled to one-half of the equity 
of the property.   

In November 2017, the parties filed cross-claims for summary judgment and in January 
2018, the trial court entered an Order granting Norma’s estate’s motion for summary judgment 
and denied Donald’s estate any relief.  In sum, the trial court found that under the circumstances, 
the appropriate remedy was a constructive trust, with Donald deemed to have held his interest in 
the property in trust for Norma.  The trial court concluded that Norma’s estate had sole legal and 
equitable title to the property.  Donald’s estate appealed. 

Donald’s estate argued five issues on appeal which were all rejected by the Appellate 
Division as follows: 

1. Donald’s estate argued that the trial court erred by granting summary judgment 
because discovery was not complete.  The Appellate Division disagreed, finding that the sole 
issue was whether Norma’s estate had legal and equitable title to the property.  The facts material 
to that determination were undisputed.  Those facts consisted of Donald and Norma’s Divorce 
Agreement, the Judgment of Divorce, the Deed to the property, and Norma and Donald’s actions 
regarding the property.  Furthermore, the defendants did not demonstrate how further depositions 
or document discovery would have changed those material facts.   

2. Donald’s estate argued that Donald and Norma held the property as tenants in 
common, not as tenants by the entirety.  Therefore, when Norma died, Donald’s estate retained a 
one-half interest in the property.  Here, the Appellate Division found that it was undisputed that 
Donald and Norma’s marriage was dissolved on September 6, 1972, five days before they 
acquired the property.  Since Donald and Norma were not married at the time, they did not take 
the property as tenants by the entirety, rather they took the property as tenants in common.  
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Nevertheless, that conclusion did not preclude the trial court from holding that Norma’s estate 
held sole legal and equitable title to the property based on the other factors mentioned by the trial 
court. 

3. Next, Donald’s estate argued that the trial court erred in imposing a constructive 
trust.  The Appellate Division noted that the imposition of the constructive trust requires a two-
part finding:  (1) that the property has been obtained through a wrongful act; and (2) the 
wrongful act unjustly enriched the recipient.  A wrongful act is usually, though not limited to, 
fraud, mistake, undue influence, or breach of a confidential relationship and can include innocent 
misstatements or even mistakes.  In the instance case, Donald and Norma’s Divorce Agreement 
required Donald to purchase a permanent home for Norma in his own name.  The Agreement 
further required Donald to immediately transfer the property to Norma.  By failing to do so, 
Donald committed a wrongful act.  In addition, Donald’s estate would be unjustly enriched if it 
was permitted to retain an interest in the property.   

4. Donald’s estate also argued that Donald and Norma agreed to modify the Divorce 
Agreement and allow Donald to retain one-half interest in the property.  The Court looked at 
both New Jersey and Georgia law and decided that under either jurisdiction the Divorce 
Agreement remains in effect because the Court never approved a modification of the Agreement.  
The Appellate Division also noted that although the record showed that Donald and Norma had 
deviated from certain provisions of the Agreement, such as the amount of the purchase price, the 
down payment, and the mortgage loan, the key provision of the Agreement, which required 
Donald to transfer title to the property to her, remained unaltered.   

5. Finally, the estate argued that the Deed to the property represents a novation, 
which supersedes the relevant portions of the Divorce Agreement.  The Appellate Division 
recited the elements of novation, which include:  (1) a previously valid contract; (2) an 
agreement to make a new contract; (3) a valid new contract; and (4) an intent to extinguish the 
old contract.  The Appellate Division found that in this case there was no evidence that Donald 
or Norma agreed to replace the Divorce Agreement with an entirely new contract.  Thus, the 
Deed was not a novation.   

The Appellate Division affirmed the trial court rulings in full. 

Jimenez v. Jimenez, 454 N.J. Super. 432 (App. Div. 2018). 

The Appellate Division found that the 1988 enactment of N.J.S.A. § 46:3-17.4 precludes 
“a spouse’s [third-party creditor] from obtaining the forced partition of real property the spouse 
and his non-debtor spouse own together as tenants by the entirety.”  454 at 433-434. 

The facts in Jimenez are limited and undisputed but point to a family feud.  The post- 
judgment enforcement action was brought by Luis Jimenez, Raul Augustin Jimenez, and Lirio 
Jimenez, other relatives of the defendant, Raul Anibal Jimenez.  

In 2006, defendant and his wife, Gwyn Jimenez, purchased a 30-acre tract of 
undeveloped land in Mansfield, New Jersey.  The tract was not the spouses’ marital residence, 
but was undisputedly owned by the defendant and his wife as tenants by the entirety.  

In 2011, the plaintiffs brought suit seeking “repayment on a line of credit they extended 
to him,” and repayment of funds associated with proposed development or sale of the Mansfield 
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property.  Although the defendant denied the plaintiff’s claims and brought counterclaims, in 
February 2014, the parties settled their claims before any jury trial ensued. 

The parties entered into a consent judgment that required the defendant to pay $225,000 
by July 2014 or further legal proceedings would commence.  When the defendant failed to 
satisfy the debt in July 2014, the plaintiffs docketed the consent judgment and sought other 
avenues for collection.  The plaintiffs attempted to levy money due to the defendant from his 
business companies in New Jersey and sought to collect from the defendant’s personal assets and 
bank accounts in New Jersey and Pennsylvania.  The plaintiffs’ efforts were unsuccessful. 

By January 2016, the defendant still had not satisfied the judgment.  He then reported in 
his post-judgment information subpoena that (1) he had no income from business activities, and 
(2) he and his wife owned a car, two real properties in Pennsylvania, and the Mansfield property. 

Relying on R. 4:59-1(d), the plaintiffs moved to compel the sale and partition of the 
Mansfield property to satisfy the defendant’s debt.  The plaintiffs relied on the state Supreme 
Court case, Newman v. Chase, 70 N.J. 254, 262 (1976), which stated that at the court’s equitable 
discretion, creditors are permitted to execute on a debtor’s interest in an entirety tenancy.  The 
motion judge denied the plaintiffs’ motion and sided with the defendant, holding that N.J.S.A. § 
46:3-17.4 was the controlling law and prohibited the forced partition of land co-owned by 
spouses as tenants by the entirety.  The motion judge recognized that under prior case law, 
creditors’ remedies did permit forced partition and sale of real property interests owned by a 
married couple in tenants by the entirety, but after N.J.S.A. § 46:3-17.4 was enacted, such relief 
was prohibited.  Despite the motion judge’s ruling in favor of the defendant, the judge urged the 
plaintiffs to seek relief from the Appellate Division.  The plaintiffs’ appeal followed. 

The plaintiffs’ main arguments on appeal were that the land’s vacancy permitted the 
forced sale of the land despite the statute and that in consideration of the strenuous efforts by the 
plaintiffs to satisfy the judgment, equity also favored forced sale of the land.  Having no 
published New Jersey guidance on the issue, the Appellate Division (1) considered New Jersey 
legislative intent behind the N.J.S.A. § 46:3-17.4 enactment, (2) relied on statutory interpretations 
from outside jurisdictions, and (3) weighed the parties’ competing policy concerns, in 
determining that creditors are barred from satisfying a judgment by partitioning or selling land 
jointly owned by a married couple. 

First, the Appellate Division discussed the panel’s analysis of N.J.S.A. § 46:3-17.4.  After 
the statute was enacted in January 1988 and became effective, it applied to “all tenancies which 
were created on or after the effective date … thus the statute is not applied retroactively to 
entireties created before the enactment.”  Id. at 435 (citing to Freda v. Commercial Tr. Co, 110 
N.J. 36, 40 (1990)).  Since the property in question was undisputedly owned as tenants by the 
entirety by the defendant and his wife, the appellate panel focused not on the creation of the 
tenancy but on the portion of the statute that addresses spousal property rights:  “Neither spouse 
may sever, alienate, or otherwise affect their interest in the tenancy by entirety during the 
marriage or upon separation without the written consent of both spouses.”  N.J.S.A. § 46:3-17.4.  
The court further described that such joint property ownership is “available only to spouses,” that 
“each co-tenant enjoys the rights of survivorship,” and that such ownership “protects marital 
assets during coverture.”  Id at 436. 
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Second, there are no “reported New Jersey opinions directly on point interpreting 
N.J.S.A. § 46:3-17.4 in [the] third-party creditor context.”  Id. at 439.  The appellate panel noted 
In re Wanish, 555 B.R. 496, 499 (Bankr. E.D. Pa. 2016), where the United States Bankruptcy 
Court for the Eastern District of Pennsylvania emphasized that the very adoption of N.J.S.A. § 
46:3-17.4, “evidences legislature’s intent to preserve the entireties estate and to elevate the 
interest of a married couple … over the interest of a creditor of a single spouse.”  Id. at 439. 

Third, the Appellate Division weighed the competing equitable considerations of the 
parties.  Citing Newman again, the court stated that predating the statute, “a debtor’s interest in 
property held as tenant by the entirety may be reached by his or her creditors.”  However, the 
court made clear that execution of the debtor’s tenancy interest is not automatic but available at 
the “equitable discretion” of the court.  Some factors that must be balanced include the interest in 
not dispossessing the debtor’s family from their home and protecting the innocent spouse’s 
property interest against a debtor’s “opportunity to sequester substantial assets from just 
liabilities.”  Id. at 437.  

Ultimately, the Appellate Division prioritized legislative enactment over the policy 
considerations favoring the plaintiffs.  The Jimenez decision “nullified and superseded” any 
equity-based cases favoring forced sale predating the 1988 statute, making it a precedential case 
in this context.  The Appellate Division clarified that pursuant to N.J.S.A. § 25:2-1-6, creditors 
may reach jointly-owned spousal property that was deeded fraudulently. 

VII.  BRIEF CASE SUMMARIES FROM NEW JERSEY AND ACROSS THE 
COUNTRY 

Sveen v. Melin, 138 S. Ct. 1815 (U.S. 2018). 

This decision applied the two-step test for determining Contracts Clause violations with 
respect to the retroactive application of a Minnesota law which established a default rule of 
automatic revocation of beneficiary designation upon divorce.  The Supreme Court upheld the 
retroactive application.  

Enacted in 2002, Minnesota’s revocation-on-divorce statute is grounded on the legislative 
presumption that most divorcees do not aspire to enrich their former partners and failure to 
change an insurance policy beneficiary after a divorce is more likely the result of neglect than 
choice.  It is therefore designed to give effect to the policyholder’s intent.   

Mark Sveen and Kaye Melin wed in 1997.  A year later, Sveen purchased a life insurance 
policy, naming Melin as primary beneficiary and designating his two children from a prior 
marriage as contingent beneficiaries.  In 2007 the Sveen-Melin marriage ended.  The divorce 
decree made no mention of the insurance policy, and Sveen took no action to revise his 
beneficiary designations prior to his death in 2011. 

Upon Sveen’s death, the Sveen children and Melin made competing claims to the 
insurance proceeds.  The Sveen children contended that Minnesota’s statute canceled Melin’s 
beneficiary status, while Melin contended that retroactive application of the later-enacted law to 
her ex-husband’s pre-existing policy would violate the Constitution’s Contracts Clause, which 
prohibits any state law from impairing the obligation of contracts.  U.S. Const., Art. I, §10, cl. 1.  
138 S. Ct. at 1817-18.  
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The Supreme Court applied a two-step test to determine when retroactive application of 
such a law is unconstitutional.  The first step asks whether the state law has operated as a 
“substantial impairment” of a contractual relationship.  This is demonstrated by the extent to 
which the law undermines the contractual bargain, interferes with a party’s reasonable 
expectations, and prevents the party from safeguarding or reinstating his rights.  The second step 
asks whether the state law is drawn in an “appropriate” and “reasonable” way to advance “a 
significant and legitimate public purpose.”  Id. at 1822-23.  

The Court failed to reach the second step, as it found the first step had not been met. 
Though the Court acknowledged Minnesota’s statute makes a significant change to contractual 
arrangements, it nevertheless decided the law does not substantially impair pre-existing 
contractual arrangements.  The Court reasoned that:  (1) a law that gives effect to the 
policyholder’s intent supports, rather than impairs, the contractual arrangement; (2) the law is 
unlikely to disrupt policyholders’ expectations because an insured cannot reasonably rely on a 
beneficiary designation remaining in place after a divorce – the law does no more than a divorce 
court can; and (3) the statute creates a mere default rule, which can be simply undone by the 
policyholder “with the stroke of a pen.”  Id. at 1823.  

The Court relied heavily upon its long history of upholding laws imposing only minimal 
paperwork burdens outside the contract.  Melin urged the Court to distinguish between 
Minnesota’s law that directly changes express terms of a contract and previously-upheld laws 
that impose consequences for failing to abide by a procedural obligation extraneous to the 
agreement.  The Court found no meaningful distinction among the laws, holding that the 
dispositive feature of these laws is the imposition of consequences for not satisfying a burden 
outside the contract.   

Justice Gorsuch alone dissented, contending the standard should be “any impairment,” 
rather than “substantial impairment.”  But even under modern precedents, he contended, 
impairment caused by the Minnesota statute is substantial because the beneficiary of a policy is 
the “whole point” of the agreement.  Id. at 1826-27. 

In the Matter of Nadzam, Deceased, 2019 PA. Super. 14 (Jan. 14, 2019). 

JoAnn Domitrovich and Mandy Burket were two of the six children of the decedent, 
Allen Nadzam (“the decedent”).  The decedent died on July 1, 2017.   

Thereafter, JoAnn initiated an action with the Court of Common Pleas of Beaver County 
Orphans’ Court in November 2017, alleging the following:  (1) that she was a potential intestate 
heir of the decedent; and (2) that the decedent had a will bequeathing his estate in six equal 
shares to his children.  However, no will was probated, nor was an estate opened.   

JoAnn also asserted that her sister Mandy exercised undue influence over the decedent 
when became an agent under a Power of Attorney prior to his death and thereafter transferred 
several, if not all, of the decedent’s assets into her own name.  She further alleged that her sister 
improperly influenced the decedent to execute a new will making herself the sole beneficiary.  
As such, JoAnn sought an accounting of her sister’s management of the decedent’s assets in 
order to determine whether she had breached her fiduciary duties.   

Upon the filing of the petition, the Clerk of the Orphans’ Court issued a rule to show 
cause why the accounting should not be filed.   
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Mandy responded by filing Preliminary Objections to the petition stating that JoAnn 
lacked capacity to sue, because she failed to allege facts that established that she was an 
aggrieved party.  Attached to her brief, Mandy produced a number of documents concerning the 
assets of the decedent.  Those documents included, in chronological order:   

(1) a change-of-beneficiary form dated October 17, 2000, for retirement assets listing 
Mandy as the secondary beneficiary after the decedent's then-wife (the couple later 
divorced); 
 

(2) a deed from July 25, 2012, transferring the decedent's Raccoon Township real 
property to Mandy and her husband; 
 

(3) a bank statement from August 2012, reflecting the decedent and Mandy as joint 
account holders; 
 

(4) a durable power of attorney dated October 15, 2012, naming Mandy as the decedent's 
attorney-in-fact; and 
 

(5) a will executed by Decedent on December 21, 2012, naming Mandy as his sole 
beneficiary. 

 
During oral argument on the Preliminary Objections, Mandy contended that JoAnn 

lacked standing to seek an accounting because she was not an aggrieved person and that all of 
the decedent’s assets were transferred inter vivos and there was no estate.  However, even if there 
was an estate, Mandy argued it would all go to her pursuant to the decedent’s December 21, 
2012, will.  Finally, Mandy argued that an accounting would be unduly burdensome and 
expensive, not to mention that since Mandy was the beneficiary of the joint accounts of the 
decedent, JoAnn stood to gain nothing regardless of what the accounting would show. 

In February 2018, the Orphans’ Court entered an Order sustaining Preliminary 
Objections, and providing that if JoAnn wished to contest the validity of the will, she was 
directed to request the grant of Letters Testamentary or Letters of Administration from the 
Register of Wills, or request that the Register issue a citation directing Mandy to deposit the 
purported will or show cause why she should not do so.  JoAnn filed the timely appeal.   

The main issue on appeal was whether JoAnn lacked standing to pursue an accounting.  
JoAnn argued on appeal that the statute governing an Orphans’ Court power to direct an 
attorney-in-fact to give an accounting, 20 Pa. C.S. §5610, has no standing requirement.  Further, 
she argued that even if standing was required, she had established it by proving herself as an 
aggrieved party as the decedent’s intestate heir.   

The Superior Court of Pennsylvania agreed that JoAnn was correct that the statute does 
not mandate that the request for an accounting be initiated by a party with standing.  However, 
they found that there was no authority for her apparent contention that the Orphans’ Court 
should or must require an accounting any time any person requests one.   

The Superior Court looked at the case of Rellick v. Smith as for the doctrine of standing, 
quoting the decision as follows:  “the core concept of standing is that a person who is not 
adversely affected in any way by the matter he seeks to challenge is not ‘aggrieved’ thereby and 
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has no standing to obtain a judicial resolution to his challenge.”  Rellick-Smith, 47 A.3d 897, 901 
(Pa. Super. 2016) (quoting Office of Governor v. Donahue, 626 Pa. 437, 98 A.3d 1223, 1229 
(2014) (emphasis added). 

The Superior Court found that JoAnn failed to establish any fiduciary relationship 
between herself and Mandy nor had she alleged any fraud on the part of Mandy in exercising her 
agency powers.  Rather, the allegations of impropriety in the petition related to transfers that 
occurred before the decedent executed the Power of Attorney and prior to Mandy’s influence 
upon the decedent’s modification of his will.  Concerning Mandy’s actions as agent for the 
decedent, JoAnn indicated both in her petition and oral argument that she had no reason to 
believe that malfeasance occurred, but she wanted an accounting to determine if any impropriety 
had occurred.  Accordingly, the court found under Pennsylvania law she failed to allege facts to 
establish her standing to seek an accounting.   

The Superior Court also disagreed with JoAnn’s assertion that even if standing is 
required, she established it as an aggrieved party because she was an intestate heir of the 
decedent.  As the Orphans’ Court had explained, even if the Orphans’ Court had entertained 
JoAnn’s request for an accounting and irregularities were discovered, and surcharges were 
imposed upon Mandy, any amount she was surcharged would ultimately be returned to the estate 
of which Mandy is the sole beneficiary.  The Superior Court found the reasoning of the Orphans’ 
Court to be sound and agreed that there was no reason to direct an accounting at this juncture. 

Egg Harbor Care Ctr. v. Scheraldi, 455 N.J. Super. 343 (App. Div. 2018). 

This Appellate Division opinion focused on whether family members can be personally 
liable for a loved one’s nursing home care facility costs.   

Patricia Scheraldi (“Patricia”) lived in Virginia, where she executed a Durable Power of 
Attorney naming her son, defendant Corey Pagano (“Corey”), as her attorney-in-fact.  Patricia 
became a resident of Egg Harbor Care Center in New Jersey in July 2014, after suffering a stroke 
and broken hip.   

Prior to her admission to the Egg Harbor Care Center, Patricia and her sister, Betty Davis 
(“Betty”), a resident of New Jersey, executed an admission agreement with Egg Harbor Care 
Center that contained provisions detailing the parties’ respective responsibilities related to 
Patricia’s care and payment for that care.  Among the obligations, Betty agreed to advocate on 
Patricia’s behalf before Social Services and be a co-guarantor for Patricia’s payment obligations.  
Patricia’s son Corey was neither presented with nor signed the admission agreement.  Rather, he 
was merely listed as “another person to be notified” in the agreement. 

Shortly after Patricia was admitted to Egg Harbor Care Center, Betty filed for Medicaid 
benefits with the Atlantic County Medicaid Long Term Care Unit.  Initially, Betty’s application 
was denied because Patricia’s son Corey was in control of a California bank account in Patricia’s 
name, containing $4,700, which was above the maximum allowed with Medicaid eligibility.  
Corey contacted the Medicaid office on numerous occasions via telephone, e-mail, and fax to 
provide information and ask questions about Patricia’s application.  Ultimately, Corey spent 
down Patricia’s assets and Patricia was granted coverage on January 1, 2015.  As a result of this 
delay, Egg Harbor did not receive payment from Medicare for Patricia’s care from July through 
December 2014 -- totaling approximately $19,000. 
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Egg Harbor filed a Complaint in the Law Division to recover the $19,000 from Patricia, 
Betty, and Corey.  As to Corey, Egg Harbor alleged that he committed negligence, breached his 
fiduciary obligation, and interfered with Egg Harbor’s contractual obligations and economic 
advantage by failing to timely pay down Patricia’s assets.  Betty was dismissed from the case 
after declaring bankruptcy, and Egg Harbor obtained a default judgment against Patricia. 

Corey moved to dismiss the complaint, claiming that New Jersey lacked personal 
jurisdiction over him.  Egg Harbor challenged Corey’s claim and pointed to his contacts with 
New Jersey by relying on a certification of Rosemary Barruos, Egg Harbor’s accounts receivable 
advisor.  She certified that in addition to being Patricia’s attorney-in-fact, Corey served as a 
representative payee of Patricia’s monthly pension income, which meant that he received it on 
her behalf each month and paid it monthly to Egg Harbor through the mail from California to 
New Jersey.  She also certified that she and her staff had many conversations and e-mail 
communications with Corey regarding his mother’s health.  Finally, Barruos also contended that 
Corey’s contacts in New Jersey included communications with Social Services in New Jersey. 

The Appellate Division disagreed and affirmed the trial court’s holding.    

The Appellate Division analyzed when a New Jersey court can exercise personal 
jurisdiction over a non-resident defendant and went through the two-part test that governs the 
analysis.    

[D]ue process requires only that in order to subject a defendant to a 
judgment in persona, if he be not present within the territory of the 
forum, (1) he had certain minimal contacts with it, and (2) such 
that the maintenance of the suit does not offend traditional notions 
of fair play and substantial justice.   

Id. at 351.   

The Appellate Division reasoned that it was clear upon consideration of the relationship 
among Corey, the forum, and the litigation that he did not purposely avail himself to the laws 
and protection of New Jersey.  In fact, Corey’s conduct in connection with New Jersey arose out 
of his relationship with his mother and her residency in the State.  The court reasoned that Corey 
could not reasonably anticipate being called into court in New Jersey based upon his actions on 
behalf of his mother.  Corey did not purposely create contacts with New Jersey:   

[H]e did not sign the admission agreement and did not otherwise 
consent to a single term that would have obligated him for his 
mother’s expenses.  This absence of any contractual obligation 
with Egg Harbor, combined with his lack of residence and lack of 
physical presence for such an extended period fairly characterizes 
his contacts as attenuated. 

Id. at 354.  

The court further opined that Corey’s relevant inactions with Egg Harbor and his 
attendant contacts to secure benefits for his mother were not affirmative choices that he could 
reasonably prevent.  In fact, his mother’s Power of Attorney (executed in Virginia) obligated him 
to address issues related to his mother’s assets.  Since those contacts took place in New Jersey, 
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they reflect the fortuitous status of his mother’s residence in a New Jersey facility, a decision to 
which he played no meaningful role.   

Thus, the court concluded that Corey’s communications with New Jersey were not 
purposeful in the context of minimal contacts analysis.  In light of that finding, the court did not 
discuss the second part of the due process test -- whether it would offend traditional notions of 
fair play and substantial justice.   

In the Matter of the Estate of MacDonald, No. A-3145-17T4, 2019 WL 1056238 (N.J. 
Super. Ct. App. Div. Mar. 6, 2019).   

In this will contest, the Appellate Division reversed the trial court for granting summary 
judgment even though there had not yet been any discovery. 

In the Matter of the Estate of Kathryn Parker Blair, Deceased, No. A-1834-17T1, 2019 
WL 208150 (N.J. Super. Ct. App. Div. Jan. 16, 2019).  

The pro se petitioner challenged her sister’s will.   The court granted summary judgment 
and dismissed the complaint.  The Appellate Division affirmed the trial court's grant of summary 
judgment. 

In the Matter of the Estate of Paruta, No. A-3456-17T2, 2019 WL 92244 (N.J. Super. 
Ct. App. Div. Jan. 3, 2019).  

The testator died with no immediate family and a will that left bequests to charities and 
individuals, including the defendant bank employee.  The bank's Code of Conduct and Ethics 
prohibited employees from accepting bequests from bank customers.  The employee had 
resigned from the bank and before she learned about the bequest.   

The trial court initially ruled that the defendant bank employee was not entitled to the 
bequest.  The defendant bank employee then moved for reconsideration, and the trial judge 
agreed that there was nothing in the record to show corruption, bribery, or fraud and that the 
defendant left the bank months before the will was probated.  However, the executor argued 
there were no new facts available to support the reconsideration.  The court noted the testator 
was in his eighties when he died, he considered the defendant to be his friend, and the size of the 
bequest was only 1/11th of the residuary estate.  Thus, there was no indication of undue 
influence, and the trial judge found on reconsideration that he had originally misunderstood the 
timeline of events.     

The Appellate Division affirmed and also addressed the argument by the Attorney 
General that a lay person could not represent the estate because the estate is an entity that 
requires representation by counsel.  The court determined under the circumstances that it was 
appropriate for the executor to represent the estate when the attorney of record was not present 
for oral argument on the motion for reconsideration.  Notably, the court found, “[a]n estate is not 
a legal business or entity,” and therefore, an attorney hired to represent an estate represents the 
executor as a fiduciary and not the estate as an entity.  Id.  at *13 (quoting Estate of Lolio, 393 
N.J. Super. 355 (App. Div. 2007)).   
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Acosta-Santana v. Santana, No. A-5646-16T4, 2018 WL 6332211 (N.J. Super. Ct. 
App. Div. Dec. 5, 2018), certif. denied, 2019 WL 1547560 (N.J. Apr. 4, 2019).   

The plaintiff/wife was filing for divorce. The defendant/husband then executed a last will 
leaving his estate in equal shares for his and the plaintiff's children. The defendant passed away 
before the entry of a final judgment of divorce. The executor of his estate filed a motion to 
interplead in the divorce action.  The trial court denied that motion.  The executor argued that 
dismissing the divorce action resulted in unjust enrichment to the plaintiff/wife and harm to the 
defendant’s children and creditors.  The Appellate Division affirmed, citing a traditional rule 
that, because the defendant died before the divorce proceedings concluded, the divorce 
proceedings abated.  Absent exceptional circumstances, equitable distribution would also abate. 
The court also rejected the argument that the decedent’s intent could not be fulfilled without a 
constructive trust, because most of the defendant's property was held jointly with the plaintiff 
and the defendant was unable to change the beneficiaries of his insurance policies before he died.  

In the Matter of the Estate of Cordasco, No. A-4981-16T3, 2018 WL 6186306 (N.J. 
Super. Ct. App. Div. Nov. 28, 2018).  

The decedent died intestate.  His son sought appointment as administrator of the estate 
and an order to invalidate the inter vivos transfer of a condominium to his sister, the decedent’s 
daughter.  The trial court found a confidential relationship between the decedent and his 
daughter, but no undue influence in the transfer of the condominium.  In light of the court’s 
finding that a confidential relationship existed, the burden shifted to the daughter to demonstrate, 
by clear and convincing evidence, that she did not unduly influence the decedent in the transfer 
of the condominium to her.  The court stated, “[the daughter] has proved clearly and 
convincingly … there was no deception of her father … there was no undue influence … [the 
decedent] well understood what he was doing.”  Accordingly, judgment was entered in favor of 
the daughter.  The Appellate Court affirmed for substantially the same reasons expressed by the 
trial judge.   

Estate of Kennedy v. Rosenblatt, No. A-1368-16T4, 2018 WL 5930548 (N.J. Super. Ct. 
App. Div. Nov. 14, 2018), certif. denied, 2019 WL 1270880 (N.J. Mar. 8, 2019). 

The co-executors of an estate and trustee of a trust brought a professional malpractice 
action against lawyers and accountants, the four defendants.   

In 2014, the parties signed a consent order dismissing the matter unless any of the parties 
re-filed any of the claims between 91 and 360 days after the entry of the consent order.  Seven 
months after the expiration of the 360-day period, plaintiffs re-filed the malpractice action.  
Defendants filed motions to dismiss as well as a motion to disqualify plaintiffs’ counsel.  The 
motion judge granted the motion to disqualify plaintiffs’ counsel but denied the motions to 
dismiss.   

Defendants then filed motions for reconsideration on the basis that the motion judge 
misquoted language of the consent order by substituting the word “may” for “shall.”  Plaintiffs 
filed a motion to stay.  The motion judge denied plaintiffs’ motion to stay, and plaintiffs' appeal 
was granted.  The court stayed the reconsideration motion.  On the same day, the motion judge 
issued an amended order reversing her earlier decision.  Specifically, the judge acknowledged 
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her misquotation of the consent order and dismissed the matter with prejudice, relying on R. 
1:13-1, which allows the correction of orders for “clerical mistakes” at any time.    

The appellate court found that the motion judge had authority to issue the dismissal order, 
and although the motion judge’s change of the order did not fit within R. 1:13-1, plaintiffs were 
not denied due process.  Additionally, the consent order by its own terms transformed the 
dismissal without prejudice into one with prejudice. 

Smith v. Estate of Smith, No. A-5029-16T3, 2018 WL 5914619 (N.J. Super. Ct. App. 
Div. Nov. 13, 2018). 

The will of the parties’ father divided his estate unequally among his five children.  
Plaintiff filed a caveat asserting undue influence and expressing concerns about payments made 
to his siblings prior to the father's death.  One brother filed a complaint in the Probate Part 
seeking removal of the caveat, admission of the will to probate, and his appointment as executor.  
Plaintiff then withdrew the caveat, and the will was admitted to probate.   

After the time to seek relief from the probate judgment had elapsed, plaintiff filed a Law 
Division action against the estate and three of his siblings.  Plaintiff asserted claims for fraud, 
waste, conspiracy, and tortious interference with inheritance.  He also alleged he provided 
services to his father toward the end of the father's life and unlike his siblings, was not paid.  At 
oral argument before the Appellate Division, the plaintiff acknowledged that he had no viable 
claim against the estate.  His remaining causes of actions were challenges to the will.   

The motion judge granted summary judgment after discovery.  The Appellate Division 
affirmed.  The appeals court held the forum for the plaintiff's claims was the Probate Part and 
that he abandoned his claims when he withdrew his caveat. 

Richburg v. Estate of Richburg, No. A-1951-16T1, 2018 WL 5728500 (N.J. Super. Ct. 
App. Div. Nov. 2, 2018). 

This action to quiet title sought to set aside deeds on various grounds.  The real estate at 
issue was located in Jersey City, New Jersey.  The deeds involved a decedent who was a resident 
of Kings County, New York, at death, and so the estate was the subject of probate in Kings 
County, New York. 

The New Jersey trial court dismissed the action on forum non conveniens grounds, in 
light of the New York probate proceedings.  The Appellate Division reversed.   

The appellate court explained that forum non conveniens favors retention of jurisdiction 
unless the forum is manifestly improper.   

In addition, while noting the trial court’s conclusion that the probate and title actions 
were intertwined, the Appellate Division found that “New Jersey is the only state that can 
adjudicate title to the property.”  Id. at *9.  The appeals court advised that a court of one state 
cannot directly impact the title to land in another state.   
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In re Estate of O’Shea, No. A-0852-17T2, 2018 WL 4904542 (N.J. Super. Ct. App. 
Div. Oct. 10, 2018). 

The Appellate Division affirmed the trial court’s finding that the realty transfer fee was 
an expense of the estate, pursuant to N.J.S.A. § 46:15-10.  The court also affirmed the executor 
commissions and quoted the statutory formula under N.J.S.A. § 3B:18-14.  However, the appeals 
court reversed the award of counsel fees because the attorney failed to submit a sufficient 
certification covering the entire period for his fees.  The court relied on Rule of Professional 
Conduct 1.5(a) and New Jersey Court Rule 4:42-9(b) to reverse the fee award.   

In the Matter of the Fred Polizzi, Sr. Education Trust, No. A-2089-16T4, 2018 WL 
4516143 (N.J. Super. Ct. App. Div. Sept. 21, 2018). 

The Appellate Division affirmed the trial court’s finding that a settlement agreement had 
been reached among the parties.  Plaintiff refused to sign the agreement when the terms were 
reduced to writing.  However, the trial court had conducted a hearing and found the agreement 
was enforceable because the terms were placed on the record and the plaintiff testified that she 
understood the terms of the agreement.  

Woytas v. Greenwood Tree Experts, Inc., No. A-1029-16T1, 2018 WL 3404123 (N.J. 
Super. Ct. App. Div. Jul. 13, 2018), certif. granted, 236 N.J. 239 (2018). 

Plaintiff was the surviving widow of the decedent and the administrator of his estate.  The 
adverse party was the decedent's ex-wife.  The marital separation agreement with the ex-wife 
required the decedent to maintain life insurance policies naming their children and the ex-wife as 
beneficiaries.  The decedent obtained the required insurance, and subsequently married plaintiff.  
The decedent thereafter obtained another life insurance policy naming plaintiff as beneficiary.  
Plaintiff claimed the decedent obtained the policy to support her and her children from a prior 
marriage.  The decedent committed suicide and died intestate.  The ex-wife received benefits 
from a policy obtained prior to the divorce, but the insurer declined to pay on the other policies 
based on two-year suicide exclusions.  Another insurer similarly declined to pay benefits to 
plaintiff.   

The trial court granted summary judgment to the ex-wife, ruling that her claim had 
priority but finding the estate insolvent.  The question of whether suicide constitutes a breach of 
a marital separation agreement was an issue of first impression.  The trial court held that the 
decedent was obligated to maintain life insurance, and by committing suicide, he breached that 
obligation.  Id. at *7-8.  The court relied on Tintocalis v. Tintocalis, 25 Cal. Rptr. 2d 655, 658-59 
(Cal. Ct. App. 1993), where the court held that the order to maintain life insurance carries the 
obligation not to do anything that would interfere with the benefits being paid thereunder.  Id. at 
*8-9.  Further, the court relied on the New Jersey Supreme Court’s explanation that the purpose 
of New Jersey’s life insurance provision, N.J.S.A. § 2A:34-25, is to ensure a sufficient fund of 
the payor spouse’s support obligation should he or she die before fulfilling that responsibility.   

Thus, the trial court found the decedent breached the marital separation agreement when 
he failed to maintain the requisite life insurance policies by committing suicide.  To hold 
otherwise would permit the decedent to evade his support obligations, contrary to the 
legislature’s intent in enacting N.J.S.A. § 2A:34-25.  The Appellate Division affirmed the ruling 
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that the decedent's suicide constituted a failure to maintain life insurance, and that the decedent's 
children were entitled to the full policy benefits. 

In the Matter of the Estate of Carol A. Lee Rankins, No. A-2686-16T3, 2018 WL 
3096991 (N.J. Super. Ct. App. Div. Jun. 25, 2018). 

This matter concerned whether Clyde Rankins, the surviving spouse of Carol A. Lee 
Rankins (“the decedent”) was entitled to the proceeds from the sale of the home allegedly owned 
jointly by Rankins and the decedent through tenancy by the entirety.  

The decedent’s daughter and executrix of the estate, Ursula Jones, argued that the 
marriage between her mother and Rankins was legally invalid because the signature of the 
witness for the marriage certificate was forged.  As a result, the executrix  asserted that one-half 
(1/2) of the sale proceeds should be placed in a constructive trust for the beneficiaries under the 
decedent’s Last Will and Testament. 

In 2015, eight months after the death of the decedent, the executrix filed a verified 
complaint to vacate the letters of administration previously given to Rankins.  Rankins responded 
to the complaint with an answer and counterclaim for all rights to title and interest in the marital 
home Rankins shared with the decedent  

The executrix’s response to Rankins’ answer and counterclaim questioned the legal 
validity of the marriage between her mother and Rankins because she alleged that she did not 
witness the marriage and thus, her signature was forged.   

The court admitted the will to probate; allowed Rankins to sell the marital home with the 
net proceeds to be held in his attorney’s trust account but enjoined him from dissipating any 
portion of the estate until further court order; and required the parties to participate in mediation.  

After an unsuccessful mediation, the executrix amended her complaint to include a claim 
of unjust enrichment and proceeded with a summary judgment motion to impose  a constructive 
trust on the decedent’s estate. 

The trial court granted the motion for summary judgment in favor of Rankins.  The lower 
court reasoned that pursuant to either the annulment statute, N.J.S.A. § 2A:34-1, or the alleged 
forged signature claim, there was insufficient evidence to support the executrix’s contention that 
the marriage was invalid. 

The Appellate Division, however, reversed and remanded the lower court’s finding that 
the marriage was legally invalid because the marriage certificate requirements pursuant to 
N.J.S.A. § 37:1-17 were not satisfied since the witness’s signature was forged.  Also, the forged 
signature allegation was a “factual dispute as to the consummation of their marriage,” and 
therefore, summary judgment was not appropriate.  Id. at *3.  

As to the claim for unjust enrichment, the trial court dismissed the executrix’s claim that 
a constructive trust should be enforced on her mother’s share of the sale proceeds for the 
property as a means to prevent Rankins from receiving any share of the proceeds pursuant to a 
right under tenancy by the entirety.   
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However, the Appellate Division noted that since the marriage was not legally valid, the 
unjust enrichment issue should not have been dismissed.  The court further reasoned that even if 
the marriage was legal, a two-prong test should have been satisfied to determine whether a 
constructive test was appropriate, and the lower court did not set forth any findings to determine 
whether either prong of the test had been met.    

Therefore, the Appellate Division reversed the judgment of the lower court and remanded 
the matter, leaving it to the lower court’s discretion to determine whether discovery should be 
permitted.  

In the Matter of the Estate of Pauline Donner, No. A-2279-16T1, 2018 WL 3059692 
(N.J. Super. Ct. App. Div. June 21, 2018), certif. denied, 2019 WL 645090 (N.J. Feb. 
8, 2019).  

Pauline Donner (“the decedent”) died on December 3, 2007.  Her children, Christopher 
Donner (“Donner”) and Debra Morrison (“Morrison”), were the co-executors of her estate.  In 
her Will, the decedent bequeathed her stock shares in the family business, Debcris Commercial 
Warehousing, Inc., to Donner.  Disputing the ownership of Debcris and the administration of the 
estate, Morrison filed a complaint against Donner, Network Relocation Services, Inc., and Chris 
Donner LLC.  In March 2009, the court discharged Donner and Morrison as co-executors and 
appointed an attorney as administrator C.T.A.  In April 2011, the court appointed another 
attorney as a special fiscal agent for Debcris. 

In January 2013, the parties executed a settlement agreement to effectuate the sale of a 
property in Lumberton that included lots owned by Donner and Debcris.  The settlement 
provided, in part, an estimated $35,000 in attorney and administration fees to the administrator 
C.T.A. and included as an addendum that Donner would receive $5,000 from the administrator 
C.T.A. in consideration of his release of all claims against her.  Later that month, the court 
dismissed the matter but did not discharge the administrator C.T.A. or the special fiscal agent.  
The parties subsequently raised claims against the administrator C.T.A. for breach of fiduciary 
duty. 

In September 2014, the court authorized the fiscal agent to sell the Lumberton property 
and dissolve Debcris.  In January 2015, the court granted the fiscal agent’s attorney fees to be 
paid from Debcris’s account and approved an accounting of Debcris.  The Lumberton property 
was sold in October 2014, and in August 2015 Apell sent the proceeds to the administrator 
C.T.A. in a check payable to the estate.     

In March 2016, the administrator C.T.A. requested approval of the final account of the 
estate and sought administrator commissions and attorney fees and costs, subtracting the amount 
she was paid under the settlement agreement.  Donner and Morrison objected to her request for 
administrator commissions and attorney fees and costs, arguing that the settlement capped that 
amount at $35,000.  In July 2016, the court approved the final account of the estate and granted 
the administrator C.T.A. administrator commissions.  Later, the court entered an order approving 
the fiscal agent’s final accounting of Debcris and discharged the fiscal agent.  Donner appealed.   

In its analysis, the court cited R. 2:4-1, which mandates that appeals from final judgments 
be filed within 45 days unless, on a showing of good cause and the absence of prejudice, the 
court extends the time for 30 days.  The court also cited N.J.S.A. § 3B:17-8, which states that 
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judgments concerning accounts are res adjudicata to all exceptions that could have been taken to 
the account, constitute an approval of the correctness and propriety of the account, and exonerate 
and discharge the fiduciary from all claims, with limited exceptions.  Finally, the court also held 
that once the time for appeal passes, absent fraud or mistake, a judgment approving an 
administrator’s final account is conclusive as to all issues that were or could have been raised, 
and creates in the parties a vested right in the judgment. 

Accordingly, the Appellate Division found Donner’s appeal untimely because the final 
account was approved in a July 29, 2016, order, affording Donner time to appeal only until 
December 30, 2016.  Although the Chancery Division’s last order was entered on December 22, 
2016, which would have allowed Donner more time to appeal, the court reasoned that because 
that order related only to Debcris and to the fiscal agent’s discharge, it did not affect the final 
account of the estate.  The court dismissed the appeal. 

In the Matter of Y.M., an Incapacitated Person, No. A-4532-16T4, 2018 WL 2922766 
(N.J. Sup. Ct. App. Div. June 8, 2018). 

In 2015, Y.M. was adjudicated an incapacitated person, and the New Jersey Office of the 
Public Guardian for Elderly Adults (OPG) was appointed guardian.  The record reflected that 
Y.M. resided at Hudson View, a skilled nursing facility, and was indigent.   

OPG filed a Medicaid application on behalf of Y.M.  The application was denied in May 
2016.  OPG appealed the Medicaid denial, but withdrew its appeal prior to a hearing before the 
administrative law judge.  Hudson View then filed an emergent motion before the Probate Part to 
remove OPG as Y.M.’s guardian and instead appoint Sam Stern of Future Care Consultants or 
Paul McGinley, a nurse at various skilled facilities, as Y.M.’s guardian.   

Hudson View argued that OPG had made errors in the Medicaid application process 
which resulted in a denial of benefits.  Hudson View argued that OPG’s errors had harmed 
Y.M.’s interest, and thus Hudson View sought the appointment of Stern or McGinley, who had 
been appointed in similar actions in another county.   

The probate judge denied Hudson View’s motion.  The judge found that Hudson View 
had failed to properly address Y.M.’s best interest and prove how OPG had abused its fiduciary 
duty.  Hudson View provided no information about Y.M. other than the fact that she lived at 
Hudson View and owed the facility money.  Hudson View presented no information to indicate 
that Y.M. was dissatisfied with OPG.  The court observed that Hudson View was merely seeking 
to further its own interest in satisfying Y.M.’s debt to the facility.  The denial of Hudson View’s 
motion to remove OPG rested primarily on the court’s finding that Hudson View was acting to 
advance its own interest, not the interest of the incapacitated individual.   

On appeal, Hudson View argued that the Probate Part judge abused her discretion by 
refusing to exercise oversight over OPG.  Specifically, Hudson View argued that the motion 
judge was aware of OPG’s failure to secure Medicaid benefits, resulting in Y.M. accumulating 
debt she was unable to pay.   

In affirming the Probate Part, the Appellate Division began by noting the statutory 
criteria for removing a guardian, N.J.S.A. § 3B:14-21.  The Appellate Division found no abuse of 
discretion in the trial court’s finding that Hudson View was acting to advance its own interests, 
and had alleged no basis to remove OPG.   
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The court concluded, “Finally, and perhaps most importantly, while OPG may have 
withdrawn its appeal of the first Medicaid denial, it filed a second application and continued to 
seek Medicaid eligibility for Y.M.”   

Ehrlich v. McInerney, No. 17-879, 2017 WL 6371300 (D.N.J. Dec. 13, 2017). 

This case was another chapter in almost a decade of litigation regarding the estate of 
Richard Ehrlich.  In this federal court action, Jonathan Ehrlich, the decedent’s nephew, brought a 
breach of fiduciary duty claim against Dennis McInerney, Esquire, the temporary administrator 
of the estate.   

The decedent was a trust and estates attorney in Burlington County.  He died on 
September 21, 2009, with his only heirs being his nephew, Jonathan, and Jonathan’s siblings, 
Todd and Pamela.  While decedent had not had contact with Todd or Pamela for over 20 years, 
he maintained a close relationship with Jonathan and had told friends that Jonathan was the 
person to whom the decedent would leave his estate.   

In December 2009, Jonathan filed a complaint in the New Jersey Superior Court seeking 
to have a purported will admitted to probate.  Todd and Pamela objected.  McInerney, who had 
previously been named as trustee of decedent’s law practice, was appointed temporary 
administrator.  In April 2011, the proffered will was admitted to probate.  The Appellate Division 
affirmed.  The probate judgment was appealed to the New Jersey Supreme Court but settled prior 
to adjudication.  In July 2011, Judge Hogan approved McInerney’s first intermediate account.  In 
May 2012, Judge Suter denied Jonathan’s motion to vacate Judge Hogan’s order.  Jonathan 
appealed.  The Appellate Division affirmed, noting that Jonathan had not filed any exceptions 
nor voiced any objection at the hearing.  

In January 2013, Judge Suter considered McInerney’s request for instructions regarding 
the sale of the decedent’s home and to allow a settlement regarding two actions pending against 
the estate arising from the decedent’s law practice.  Jonathan opposed the action, but Judge Suter 
ruled that McInerney was acting within his powers as temporary administrator.   

McInerney subsequently filed a final accounting.  Jonathan filed exceptions and a motion 
seeking McInerney’s removal as temporary administrator.  In July 2014, Judge Jacobson rejected 
Jonathan’s exception regarding the price of the decedent’s house because McInerney had 
previously requested and obtained an order approving and authorizing the proposed sale.  Judge 
Jacobson concluded, “The record reveals no action taken by Jonathan to stop the sale after Judge 
Suter’s ruling.  Moreover, Jonathan has presented no evidence that would allow this court to set 
aside Judge Suter’s order.”  Judge Jacobson continued, “When a fiduciary has properly applied 
to the probate court for advice and direction with respect to a transaction involving the 
administration of an estate and acts in accordance with the court’s instructions, it would be 
inequitable to allow an exceptant who had an opportunity to be heard at the time of the 
application to the court for instructions to later pursue the same objection through an exception 
to the final accounting.” 

In October 2015, Judge Jacobson considered a motion by McInerney seeking direction as 
to the distribution of the balance of the estate.  Jonathan opposed the motion, largely based on 
the alleged failure of McInerney to pursue a condominium titled in the decedent’s name in the 
Bahamas.   
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Judge Jacobson recounted a series of e-mails showing that Jonathan was aware since June 
2010 of the possibility that the decedent owned the condominium in the Bahamas.  McInerney 
certified that he was not made aware that the decedent had an interest in property in the 
Bahamas, and if he had been so aware, he would have taken action to transfer the property to the 
estate.  Judge Jacobson concluded, “The court is not convinced that Mr. McInerney, on the basis 
of the record before it, was ever informed about the Bahamas property.” 

Jonathan’s federal action followed.  Jonathan’s complaint brought only one count against 
McInerney, for breach of fiduciary duty.  Jonathan’s complaint alleged that McInerney breached 
his fiduciary duty to Jonathan because McInerney did not perform a thorough search of the 
decedent’s home and law office to locate the decedent’s will, did not preserve all papers and 
property of the decedent, severely undersold the decedent’s home, failed to investigate the 
condominium in the Bahamas, and failed to investigate the lawsuits arising from the decedent’s 
law practice.  Jonathan also alleged that McInerney destroyed documents in March 2015.    

McInerney argued that the Rooker-Feldman doctrine precluded the federal court from 
exercising jurisdiction.  The court disagreed, noting the four requirements that must be met for 
the Rooker-Feldman doctrine to apply:  (1) the federal plaintiff lost in state court; (2) the plaintiff 
complains of injuries caused by the state court judgment; (3) the state court judgment was 
rendered before the federal suit was filed; and (4) the plaintiff is inviting the district court to 
review and reject the state judgment.  The court found that since Jonathan’s alleged injuries were 
caused by McInerney before the entry of the state court judgment, the second prong of the four-
prong test was not met, and so the Rooker-Feldman doctrine did not apply.  The court reiterated 
that Rooker-Feldman is a narrow doctrine, confined to cases brought by state court losers 
complaining of injuries caused by state court judgments rendered before the district court 
proceedings commenced and inviting district court review and rejection of those judgments.   

The court continued, however, that the Rooker-Feldman inquiry is distinct from the 
question of whether claim preclusion (res judicata) or issue preclusion (collateral estoppel)  
defeats the federal suit.  The District Court first noted, as had the state court, that N.J.S.A. § 
3B:17-8 provides that a judgment allowing an account shall be considered res judicata as to all 
exceptions which could or might have been taken to the account.  The District Court found that 
all of the actions Jonathan alleged as instituting a breach of fiduciary duty were precluded, with 
the exception of the alleged March 2015 destruction of documents, which occurred after 
approval of the accounting.   

The District Court then addressed the entire controversy doctrine, and presented a 
comprehensive analysis of the New Jersey case law regarding the application of the entire 
controversy doctrine in probate actions.  The District Court concluded by quoting a 1995 opinion 
of the New Jersey Supreme Court:  “The entire controversy doctrine does not require 
commonality of legal issues.  Rather, the determinative consideration is whether distinct claims 
are aspects of a single larger controversy because they arise from interrelated facts.”  Ditrolio v. 
Antiles, 142 N.J. 253, 271 (1995).  The District Court found that all of Jonathan’s bases for 
asserting a breach of fiduciary duty claim against McInerney “arise from related facts” and the 
same “series of transactions.”  The court noted that Jonathan’s claim of document destruction 
occurring in March 2015 could have been addressed in October 2015 before Judge Jacobson.  
The District Court found that while the entire controversy doctrine does not apply to unknown or 
unaccrued claims, none of Jonathan’s claims were unknown or unaccrued in October 2015  and  
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that, accordingly, the entire controversy doctrine barred Jonathan’s claim against McInerney in 
its entirety.   

In the Matter of the Estate of Richard D. Ehrlich, No. A-2147-15T4, 2018 WL 
2049232 (N.J. Super. Ct. App. Div. May 3, 2018), certif. denied, 236 N.J. 365 (N.J. 
2019). 

Jonathan Ehrlich (“Ehrlich”), the principal beneficiary of the estate of his late uncle, 
Richard Ehrlich, appealed from a December 2015 post-judgment order. In his Case Information 
Statement, Ehrlich described that order as the "final order disposing of the entire case," and 
further sought to appeal from a July 2014 order, attaching a January 2015 order that denied 
reconsideration of the July 2014 order.  However, the court noted that the July 2014 order was 
the final order in the probate of Richard's estate; the December 2015 order allocated funds 
unexpectedly received by the estate to attorneys for fees with the remainder paid over to Ehrlich.  

On appeal, the court first ruled that the only order properly appealed was the December 
2015 order, as appeals from final judgments were required to be taken within 45 days of entry.  
The July 2014 order had dismissed Ehrlich’s exceptions to and approved the temporary 
administrator's account, allowed fees to Ehrlich’s prior counsel for his representation of Ehrlich 
on a successful appeal despite pending legal malpractice litigation, and required Ehrlich to 
execute a bond and release after having settled with his siblings and making himself the sole 
beneficiary of Richard's estate.  The court addressed the December 2015 order and noted that the 
only issue within the scope of the order was Ehrlich’s claim that the court was inclined to rule 
against him. 

The court found the judge’s statement to Ehrlich that he would be removed from the 
courtroom if he interrupted her again, came at the end of years of litigation and exacting work 
and was ultimately of no consequence.  Moreover, Ehrlich was not removed and the judgment 
made her findings seemingly unaffected by the incident.   

As to Ehrlich's complaint that the administrator, McInerney, did not investigate a 
particular asset, his uncle's condominium in the Bahamas, the judge found to the contrary.  
Particularly, because Ehrlich's challenges to McInerney's performance as temporary 
administrator had long since been decided with finality, the judge declined to revisit them and 
limited her decision to only the issue of outstanding fees.  The unpaid balance due to McInerney 
was to be paid from the refund. 

Accordingly, the court affirmed the December 2015 order, finding that Ehrlich’s appeal 
sought to litigate nearly every aspect of the case that he disagreed with.  The court held that 
Ehrlich’s objections to the temporary administrator's performance had long been litigated to 
finality.    

In the Matter of the Estate of Yoram Koby, Deceased, No. A-1690-16T4, 2018 WL 
1660580 (N.J. Super. Ct. App. Div. April 6, 2018). 

The case involves the standards for reconsideration, frivolous litigation sanctions and the 
importance of a properly drafted notice of appeal. 

Yoram Koby was a relatively wealthy individual.  He had homes in New York, New 
Jersey, Florida, Spain, and Israel.  Yoram had joint American and Israeli citizenship.   
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Yoram and his first wife, Yakobina, lived in Alpine, New Jersey, with their two children.  
Yoram and Yakobina divorced in 2000.    

Yoram married Limor Elbaz in July 2012.  The parties filed for divorce in New York in 
2015.  In December 2015, Yoram and Elbaz executed a stipulation of settlement which  
specifically relinquished each party’s interest in the other party’s estate.  A final judgment of 
divorce incorporating the stipulation of settlement was entered in New York in April 2016.   

Yoram died unexpectedly on July 15, 2016, in Tel Aviv.  The written judgment of 
divorce entered in April 2016 was not filed by the county clerk’s office until shortly after Yoram 
died.   

Yoram’s 1993 will devised the bulk of his estate to trusts for his two children.  Elbaz 
contested essentially three points:  (1) the proponent of the 1993 will had not met the standard 
for probate of an unsigned will; (2) since the April 13, 2016, divorce judgment was not filed by 
the county clerk until about a week after Yoram’s death, Elbaz was still Yoram’s spouse; and (3) 
jurisdiction properly rested in New York, not New Jersey.   

The trial court found that Yoram and Elbaz were divorced on April 13, 2016, a finding 
which comported with New York law, under which the filing of a final judgment by the clerk is a 
“mere ministerial act.”  Cornell v. Cornell, 7 NY 2d. at 164, 170 (1959).  Id. at *4.  The trial 
court also noted that the December 20, 2015, stipulation of settlement specifically waived 
Elbaz’s interest in Yoram’s estate.  On November 10, 2016, the trial court ruled (1) Elbaz did not 
have standing, (2) New Jersey had jurisdiction, and (3) the unsigned 1993 will should be 
admitted to probate.   

In November 2016, Elbaz filed a motion for reconsideration.  Elbaz supported her motion 
with additional proofs regarding the decedent’s domicile.  Elbaz disputed the court’s  
determination that Yoram was a New Jersey domiciliary and argued that the court therefore 
lacked jurisdiction.  Later that month, the estate served Elbaz’s attorney with a “safe harbor” 
notice pursuant to R. 1:4-8(b)(1), advising that the estate would seek frivolous litigation 
sanctions against Elbaz’s attorney unless the reconsideration motion was withdrawn. 

The trial court denied the reconsideration motion.  The judge found that he had not 
overlooked any law or facts that would warrant reconsideration pursuant to R. 4:49-2.  The judge 
again found that Elbaz lacked standing because she “remains neither a beneficiary, testate or 
intestate, nor surviving spouse.”  The estate then filed a motion for sanctions, arguing that the 
reconsideration motion was frivolous.  In February 2017, the trial court ordered Elbaz’s attorney 
to pay the estate $12,500 as a frivolous litigation sanction.  The trial court emphasized that Elbaz 
focused her reconsideration motion entirely on the issue of whether Yoram was a New Jersey or 
New York domiciliary, but failed to address the court’s threshold determination that Elbaz 
lacked standing to challenge the court’s jurisdiction.  The judge entered a memorializing order in 
May 2017.   

Elbaz then filed a notice of appeal challenging the order that denied reconsideration.  She 
subsequently filed an amended notice of appeal to add a challenge to the order imposing 
frivolous litigation sanctions.  The Appellate Division observed, “Notably, Elbaz’s notice of 
appeal does not reference the November 4, 2016 order that was the subject of a reconsideration 
motion.”  Id. at *3.  The appellate court continued, “R. 2:5-1(f)(3)(A) states “In civil actions the 
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notice of appeal shall . . . designate the judgment, decision, action or rule, or part thereof, 
appealed from.”  Id.  The court cited multiple cases for the policy that where the notice of appeal 
lists a reconsideration order but not the underlying judgment or order which was the subject of 
the reconsideration motion, it is only the reconsideration motion and not the judgment or order 
that generated the reconsideration motion that may be reviewed. 

Accordingly, the Appellate Division never addressed Elbaz’s arguments regarding 
jurisdiction or whether plaintiff had met its burden to secure a probate judgment for an unsigned 
will.  The Appellate Division limited its review to (i) whether Elbaz had met the standard for 
reconsideration and (ii) whether imposition of frivolous litigation sanctions was an abuse of 
discretion.   

On appeal, Elbaz argued that “Because subject matter jurisdiction is lacking in this 
probate matter, all orders entered by the trial court are void ab initio.”  Id. at *4.  The Appellate 
Division noted, “[a] trial court’s order on a motion for reconsideration will not be set aside 
unless shown to be a mistaken exercise of discretion.  Reconsideration should only be granted in 
those cases in which the court based its decision upon a palpably incorrect or irrational basis or 
did not consider, or failed to appreciate the significance of probative competent evidence.”  Id.  

The court continued, “[a] motion for reconsideration cannot be used to expand the record 
and reargue a motion.  A motion for reconsideration is designed to seek review of an order based 
upon evidence before the court on the initial motion, not to serve as a vehicle to introduce new 
evidence in order to cure an inadequacy in the motion record.”  Id. at *4.  The Appellate Division 
noted that in limited circumstances a court may, in the interest of justice, consider new evidence 
on a motion for reconsideration, but only when the evidence was not available prior to the 
decision by the court on the order that is the subject of the reconsideration motion.   

The Appellate Division agreed with the trial court that Elbaz had completely ignored the 
trial court’s ruling that Elbaz lacked standing to contest jurisdiction and upheld the order denying 
the motion for reconsideration.  

On appeal, Elbaz also argued that frivolous litigation sanctions were not warranted 
because counsel had a reasonable and good faith belief that the lack of subject matter jurisdiction 
was a threshold issue that merited his filing a motion for reconsideration.  

The Appellate Division opinion discussed R. 1:4-8(a) briefly, noting that the rule has a 
punitive purpose designed to deter frivolous litigation and that a trial court’s award of sanctions 
pursuant to R. 1:4-8 is reviewed under an abuse of discretion standard.  The court noted: 

“The imposition of sanctions under the Rule is not restricted to a 
situation where an attorney files a frivolous complaint.  We have 
recognized in the context of the frivolous claims statute, N.J.S.A. § 
2A:15-59.1, that continued prosecution of the claim or defense may, 
based on facts coming to be known to the party after the filing of the 
initial pleading, be sanctionable as baseless or frivolous even if the 
initial assertion of the claim or defense was not.’” Iannone v. 
McHale, 245 N.J. Super. 17, 31 (App. Div. 1990).  

Id. at *5.  
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In this case, even if Elbaz’s initial challenge to jurisdiction was not frivolous, the motion 
for reconsideration was frivolous because of the intervening ruling that Elbaz lacked standing, a 
ruling that Elbaz’s counsel ignored in the reconsideration motion.   

The Appellate Division affirmed the orders denying reconsideration and granting 
frivolous litigation sanctions.   

Andrade v. Andrade, No. C-189-17 (N.J. Super. Ct. Ch. Div. Dec. 11, 2018).  

The issue was whether the plaintiff was the victim of undue influence by her son, as to a 
deed by which the plaintiff transferred real estate to him. In that deed, she reserved a life estate 
with her son as the remainderman.  Plaintiff then sued her son to void the transfer.  The trial 
court considered the testimony of both the plaintiff and her son and concluded that credibility 
favored the son.  The court found no evidence of any confidential relationship between the 
plaintiff and her son, even though they had a familial relationship.  Thus, the plaintiff failed to 
meet the elements for the presumption of undue influence and, even if she had met those 
elements, the son would have clearly and convincingly met his burden that the transfer was not 
the product of undue influence.  Id. at *16.  

In the Matter of the Estate of Mayo, BER-No. P-224-17 (N.J. Super. Ct. Ch. Div. Nov. 
15, 2018). 

The complaint challenged the decedent’s estate plan.  Plaintiff alleged both lack of 
capacity and undue influence.  The trial court granted the defendants’ motion for summary 
judgment, finding that plaintiff failed to plead any specific wrongdoing by defendants.  The court 
also ruled that plaintiff raised unsubstantiated assertions that the decedent was ill, overly-
medicated, and suffering from dementia at the time he executed his estate plan.   

Furthermore, the court determined that the documents were the result of nearly 10 years 
of consideration and planning by the decedent.  There was no evidence that the defendants were 
in a superior or confidential relationship with respect to the decedent that would support an 
undue influence claim.  The decedent’s counsel’s testimony further showed that the decedent 
intended to compensate the defendants out of her estate for serving as co-trustees for the trust 
that was set up for the plaintiff and his brothers, all of whom suffered various mental health 
issues and required government assistance.  

Laborer’s Pension Fund v. Miscevic, 880 F.3d 927 (7th Cir. 2018), cert. denied, 138 S. 
Ct. 2633 (2018). 

Anka Miscevic had a long history of mental illness.  In 2014, Anka killed her husband 
Zeljko.  She told police that she did so because she feared that he intended to kill her and her 
family.  After a trial, the criminal court determined that Anka had killed Zeljko intentionally and 
without justification.  However, it found her not guilty by reason of insanity. 

Zeljko had a vested pension benefit with his union’s fund, an ERISA plan.  The fund’s 
governing documents provided that the surviving spouse of a married participant was entitled to 
a monthly annuity.  If the participant left no surviving spouse, a surviving minor child would 
receive a benefit until age 21.  Anka and Zeljko had one 13-year-old child, M.M. 
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Both Anka and M.M. claimed the pension benefit.  The fund filed an interpleader action 
in federal court to determine the proper beneficiary. 

Illinois has a “slayer statute” under which “[a] person who intentionally and unjustifiably 
causes the death of another shall not receive any property, benefit, or other interest by reason of 
the death.”  755 Ill. Comp. Stat. 5/2‐6. 

However, ERISA contains a preemption clause, 29 U.S.C. § 1144(a), stating that ERISA 
“shall supersede any and all State laws insofar as they may now or hereafter relate to any 
employee benefit plan” governed by ERISA.  Anka claimed that the Illinois slayer statute was 
preempted by ERISA, and therefore the plan benefit should be paid to her under the terms of the 
plan.  M.M. countered that ERISA did not preempt the slayer statute, and therefore the benefit 
should be payable to M.M.  

The U.S. District Court held that ERISA did not preempt the slayer statute, and that the 
statute barred Anka from receiving the pension benefit. The Seventh Circuit Court of Appeals 
affirmed. 

The Court of Appeals analyzed the United States Supreme Court’s 2001 opinion in 
Egelhoff v. Egelhoff, 532 U.S. 141 (2001).  In that case, the Supreme Court held that ERISA 
preempted a state statute providing that a divorce revoked an earlier beneficiary designation 
naming the former spouse.  In its opinion, the Supreme Court, in dicta, commented on the 
possible application of the preemption doctrine to slayer statutes: 

Those statutes are not before us, so we do not decide the issue.  We 
note, however, that the principle underlying the statutes -- which 
have been adopted by nearly every State -- is well established in the 
law and has a long historical pedigree predating ERISA.  [citation 
omitted].  And because the statutes are more or less uniform 
nationwide, their interference with the aims of ERISA is at least 
debatable. 

In Miscevic, the Seventh Circuit held that slayer statues were indeed relatively uniform 
nationally, and that the Illinois statute reflected a strong policy preventing murderers from 
benefitting from their crimes.  It found that Congress did not intend to preempt a slayer statute to 
the same extent that ERISA preempted the revocation-on-divorce statute at issue in Egelhoff. 

Having decided that the ERISA did not preempt the slayer statute, the court next 
addressed whether the slayer statute precluded Anka from recovering the pension in this case, 
where she was found not guilty by reason of insanity.  The court held that the statute applied to 
bar her recovery despite the finding of insanity.  The Seventh Circuit affirmed the conclusion 
that had been reached by the District Court:  Anka killed her husband intentionally and 
unjustifiably, triggering the application of the slayer statute. 

Estate of Young v. Louis, 202 A3d 117 (Pa. Super. Ct. 2018).  

The personal representative of decedent's estate brought a breach of contract and legal 
malpractice action against the law firm that prepared decedent's estate documents, alleging that 
the firm's negligence prevented the personal representative from receiving all assets decedent 
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intended him to receive.  The Court of Common Pleas granted summary judgment in favor of 
firm.  The personal representative appealed.    

The Superior Court held that:  (1) the representative lacked standing as third-party 
beneficiary of decedent's trust; (2) the representative was not permitted to use extrinsic evidence 
to demonstrate that the decedent intended to amend trust to make representative sole beneficiary; 
and (3) the decedent's executed will did not constitute evidence of decedent's intention to leave 
representative entire contents of decedent's trust. 

In the Matter of the Estate of Luce, No. 02-17-00097, 2018 WL 5993577 (Tex. Ct. 
App. Nov. 15, 2018).  

This is the case of the blinking testator.  In October 2015, Michael Lynn Luce 
(“Michael”) was in a serious accident that left him a quadriplegic.  A week after he was admitted 
to the hospital, Michael was intubated, which rendered him unable to speak.  Paralyzed from the 
chest down and unable to speak, Michael was able to communicate by blinking his eyes to 
indicate “yes” and “no.”  Using this blinking system, Michael's attorney was able to draft a will 
based on Michael's blinked responses to a series of leading questions, and through this system, 
Michael directed a notary to sign the will for him. 

After Michael died in November 2015, GayeLynne Luce, his estranged wife, filed an 
application to probate an earlier will of Michael's.  Michael's sister, Tina Poole, filed an 
application to probate the 2015 will.  After a jury trial, the trial court admitted the 2015 will to 
probate and appointed his sister as independent executor, but awarded the wife nearly $200,000 
in attorney's fees and expenses. The wife and sister both appealed. 

The Court of Appeals affirmed the validity of the Will, but reversed the trial court's order 
awarding the wife nearly $200,000 in attorney's fees and expenses.  

In re Estate of Horton, No. 339737, 2018 WL 3443383 (Mich. Ct. App. July 17, 2018). 

Lanora Jones (“Jones”), mother of the decedent, appealed a court order recognizing an 
electronic document as the valid will of her son, the decedent, Duane Francis Horton II.   

The decedent committed suicide in December 2015, at the age of 21.  He left an undated, 
handwritten journal entry, which stated, “I am truly sorry about this …  My final note, my 
farewell is on my phone.  The app should be open.  If not look in evernote, ‘Last Note’[.]”  Id. at 
*1.   

The “Last Note” reference was to a typed document that only existed in electronic form.  
It contained “apologies and personal sentiments directed to specific individuals, religious 
comments, requests relating to his funeral arrangements, and many self-deprecating comments.”  
The note also contained a paragraph regarding the distribution of the decedent’s property after 
his death.  According to this note, the decedent did not want to leave his mother anything.  

Guardianship and Alternatives, Inc. (“GAI”), served as the decedent’s court-appointed 
conservator and filed a petition nominating itself as the personal representative of the decedent’s 
estate.  Jones filed a competing petition and nominated herself to serve as the personal 
representative, alleging that her son died intestate and that she was his sole heir.   
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The probate court concluded that GAI presented clear and convincing evidence that 
decedent’s electronic note was intended to constitute his last will; therefore, the court recognized 
the document as valid under MCL 700.2503.    

Jones appealed that decision, claiming that the trial court erred by recognizing the 
decedent’s note as a will.  Specifically, Jones argued that the decedent’s note was an attempt to 
make a holographic will , and while MCL 700.2503 allows a court to overlook minor 
deficiencies in a will, it cannot be used to create a will when the document does not meet the 
requirements of a holographic will.  Alternatively, Jones argued that GAI failed to offer clear and 
convincing evidence that the decedent intended the electronic note to constitute his will as 
required by MCL 700.2503.   

The appellate court reviewed the relevant laws governing wills in Michigan.  The Estates 
and Protected Individuals Code (EPIC), MCL 700.1101 et seq., states in part that: 

(1) Except as provided in subsection (2) and in sections 2503, 
2506, and 2513, a will is valid only if it is all of the following:  

(a) In writing.  

(b) Signed by the testator or in the testator’s name by some other 
individual in the testator’s conscious presence and by the testator’s 
direction. . .  

(2) A will that does not comply with subsection (1) is valid as a 
holographic will, whether or not witnessed, if it is dated, and if the 
testator’s signature and the document’s material portions are in the 
testator’s handwriting.  

(3) Intent that the document constitutes a testator’s will can be 
established by extrinsic evidence, including, for a holographic will, 
portions of the document that are not in the testator’s handwriting.  

Id. at *2 (citing MCL 700.2502).   

Even though this provision lists the necessary requirements for a will to be valid, section 
(1) provides that exceptions to these formalities are found under MCL 700.2502(2) and MCL 
700.2503.  MCL 700. 2503 states that:  

Although a document or writing added upon a document was not 
executed in compliance with section 2502, the document or writing 
is treated as if it has been executed in compliance with that section 
if the proponent of the document or writing established by clear and 
convincing evidence that the decedent intended the document or 
writing to constitute any of the following:  

(a) The decedent’s will. . . . 

Id. at *3 (citing MCL 700.2503).   
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The court determined that it was undisputed that the note at issue did not constitute a 
valid will under MCL 700.2502(1) or a holographic will under MCL 700.2502(2).  Therefore, 
the validity of the will turned on the applicability of MCL 700.2503, and whether the trial court 
erred in concluding that GAI presented by clear and convincing evidence that the decedent 
intended the electronic note to constitute his will.   

The appeals court first addressed Jones’s argument that the decedent’s note was a failed 
holographic will.  The court discounted this argument by reasoning that MCL 700.2503 is an 
independent exception to the formalities required under MCL 700.2502(1) and does not require a 
decedent to satisfy the requirements of a holographic Will under MCL 700.2502(2).  While 
under MCL 700.2503 the document must be in writing, there are no specific formalities required 
for the execution of the document as long as the proponent of the will presents with clear and 
convincing evidence that the decedent intended the document to constitute a will.   

The court of appeals held that the trial court was correct in concluding that the document 
expressed the decedent’s testamentary intent, and that GAI had demonstrated that by clear and 
convincing evidence.  The document itself was clearly written with decedent’s death in mind 
because it “contain[ed] apologies and explanations for his suicide, comments relating to 
decedent’s views on God and the afterlife, final farewells and advice to loved ones and friends, 
and it contain[ed] requests regarding his funeral.”  Id. at *5.  In addition, the note was very clear 
on how the decedent intended his property to be distributed.   

Lastly, the court held that the extrinsic evidence that was presented to the trial court also 
proved that the note was intended to be the decedent’s will.  The court noted that his “strained 
relationship” with his mother was extrinsic evidence that explained why it would be his intent to 
preclude her from inheriting anything form his estate.  Ultimately, the court held that “the nature 
of decedent’s relationship with his mother, when read in conjunction with his clear directive that 
none of his money go to his mother, supports the conclusion that decedent intended for the 
electronic note to govern the posthumous distribution of his property to ensure that his mother, 
who would otherwise be his heir, did not inherit from him.”  Id. at *5.  Therefore, the trial court 
did not err in concluding that GAI presented clear and convincing evidence that the decedent 
intended the electronic note to constitute his will, and accordingly the document constituted a 
valid will under MCL 700.2503.  
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